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INTERSTATE  COMPACTS;  REAUTHORIZATION 
OF  THE  NEGOTIATED  RULEMAKING  ACT 


THURSDAY,  JUNE  27,  1996 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2237,  Raybum  House  Office  Building,  Hon.  George  W.  Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Bob  Inglis,  Steve 
Chabot,  Michael  Patrick  Flanagan,  Jack  Reed,  and  Jerrold  Nadler. 

Also  present:  Raymond  V.  Smietanka,  chief  counsel;  Rebecca 
Ward,  secretary;  and  Agnieszka  Fryszman,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  Gekas.  This  hearing  meeting  and  markup  session  of  the  Ad- 
ministrative Commercial  Law  Subcommittee  of  the  Judiciary  Com- 
mittee will  come  to  order. 

Because  we  have  no  quorum,  we  will  recess  until  the  appearance 
of  eight  or  more  members.  But  I  have  kept  true  to  my  own  value 
of  opening  a  session  approximately  on  time. 

We  willrecess  now  until  the  others  appear. 

[Recess.] 

Mr.  Gekas.  Noting  the  presence  of  the  gentleman  from  Rhode  Is- 
land, Mr.  Reed,  we  now  constitute  a  quorum  of  two  for  the  purpose 
of  proceeding  with  the  business  at  hand,  and  the  gentleman  from 
New  York,  Mr.  Nadler. 

The  first  item  of  business  is  H.J.  Res.  166.  It  is  a  proposed  com- 
pact between  the  State  of  Virginia  and  the  State  of  Tennessee. 

[The  bill,  H.J.  Res.  166,  follows:] 


(1) 


LV 


104th  congress 
2d  Session 


H.  J.  RES.  166 


Granting  the  consent  of  Congress  to  the  Mutual  Aid  Agi-eement  between 
the  city  of  Bristol,  Virginia,  and  the  citj'  of  Bri  ,tol,  Tennessee. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  21,  1996 

Mr.  Boucher  (for  himself  and  Mr.  QiiLLEN)  introduced  the  following  joint 

resolution;  which  was  referred  to  the  Committee  on  the  Judiciarj' 


JOINT  RESOLUTION 

Granting  the  consent  of  Congress  to  the  Mutual  Aid  Agree- 
ment between  the  city  of  Bristol,  Virginia,  and  the  city 
of  Bristol,  Tennessee. 

1  Resolved  hy  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  CONGRESSIONAL  CONSENT. 

4  The  Congress  consents  to  the  Mutual  Aid  Agreement 

5  entered  into  between  the  city  of  Bristol,  Virginia,  and  the 

6  city  of  Bristol,  Tennessee.  The  agreement  reads  as  follows: 

7  "THIS  MUTUAL  AID  AGREEMENT,  made  and 

8  entered  into  by  and  between  the  CITY  OF  BRISTOL 

9  VIRGINIA,  a  municipality  incorporated  under  the  laws  of 
10   the  Commonwealth  of  Virginia  (hereinafter  'Bristol  Vir- 


3 

2 

1  ginia');  and  the  CITY  OF  BRISTOL  TENNESSEE,  a 

2  municipality  incorporated  under  the  laws  of  the  State  of 

3  Tennessee  (hereinafter  'Bristol  Tennessee')- 

4  "WITNESSETH: 

5  "WHEREAS,  Section  15.1-131  of  the  Code  of  Vir- 

6  ginia  and  Sections  6-54-307  and  12-9-101  et  seq.  of  the 

7  Tennessee  Code  Annotated  authorize  Bristol  Virginia  and 

8  Bristol  Tennessee  to  enter  into  an  agreement  providing 

9  for  mutual  law  enforcement  assistance; 

10  "WHEREAS,  the  two  cities  desire  to  avail  themselves 

11  of  the  authority  conferred  by  these  respective  laws; 

12  "WHEREAS,  it  is  the  intention  of  the  two  cities  to 

13  enter  into  mutual  assistance  commitments  with  a  pre-de- 

14  termined  plan  by  which  each  city  might  render  aid  to  the 

15  other  in  case  of  need,  or  in  case  of  an  emergency  which 

16  demands  law  enforcement  services  to  a  degree  beyond  the 

17  existing  capabilities  of  either  city;  and, 

18  "WHEREAS,  it  is  in  the  pubhc  interest  of  each  city 

19  to  enter  into  an  agreement  for  mutual  assistance  in  law 

20  enforcement  to  assure  adequate  protection  for  each  city. 

21  "NOW,  THEREFORE,  for  and  in  consideration  of 

22  the  mutual  promises  and  the  benefits  to  be  derived  there- 

23  fi'om,  the  City  of  Bristol  Virginia  and  the  City  of  Bristol 

24  Tennessee  agree  as  follows: 
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1  "1.  Each  city  will  respond  to  calls  for  law  en- 

2  forcement  assistance  by  the  other  city  only  upon  re- 

3  quest  for  such  assistance  made  by  the  senior  law  en^ 

4  forcement  officer  on  duty  for  the  requesting  city,  or 

5  his  designee,  in  accordance  with  the  terms  of  this 

6  Agreement.  All  requests  for  law  enforcement  assist- 

7  ance  shall  be  directed  to  the  senior  law  enforcement 

8  officer  on  duty  for  the  city  fix)m  which  aid  is  re- 

9  quested. 

10  "2.  Upon  request  for  law  enforcement  assist- 

11  ance  as  provided  in  Paragraph  1,  the  senior  law  en- 

12  forcement  officer  on  duty  in  the  responding  city  will 

13  authorize  a  response  as  follows: 

14  "a.   The  responding  city  will  attempt  to 

15  provide   at  least   the  foUowing  personnel   and 

16  equipment  in  response  to  the  request: 

17  "(1)  A  minimum  response  of  one  vehi- 

18  cle  and  one  person. 

19  "(2)   A   maximum   response   of  fifty 

20  percent  (50%)  of  available  personnel  and 

21  resources. 

22  "b.  The  response  will  be  determined  by  the 

23  severity  of  the  circumstances  in  the  requesting 

24  city  which  prompted  such  request  as  determined 

25  by  the  senior  law  enforcement  officer  on  duty  in 

•HJ  166  IH 
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1  the  responding  city  after  discussion  with  the 

2  senior  law  enforcement  officer  on  duty  in  the 

3  requesting  city.  Any  decision  reached  by  such 

4  senior  officer  of  the  responding  city  as  to  such 

5  response  shall  be  final. 

6  "c.  If  an  emergency  exists  in  the  respond- 

7  ing  city  at  the  time  the  request  is  made,  or  if 

8  such  an  emergency  occurs  during  the  course  of 

9  responding  to  a  request  under  this  Agreement, 

10  and  if  the  senior  law  enforcement  officer  on 

11  duty  in  the  responding  city  reasonably  deter- 

12  mines,  after  a  consideration  of  the  severity  of 

13  the  emergency  in  his  jurisdiction,  that  the  re- 

14  sponding  city  cannot  comply  with  the  minimal 

15  requirements  under  this  Agreement  without  en- 

16  dangering  life  or  incurring  significant  property 

17  damage  in  his  city,  or  both,  he  may  choose  to 

18  use  all  equipment  and  personnel  in  his  own  ju- 

19  risdiction.  In  such  event,  such  officer  of  the  re- 

20  sponding  city  shall  immediately  attempt  to  in- 

21  form  the  senior  law  enforcement  officer  on  duty 

22  in  the  requesting  city  of  his  decision. 

23  "3.  The  city  which  requests  mutual  aid  under 

24  this  Agreement  shall  not  be  deemed  hable  or  respon- 

25  sible  for  the  equipment  and  other  personal  property 
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1  of  personnel  of  the  responding  city  which  might  be 

2  lost,   stolen  or  damaged  during  the  course  of  re- 

3  sponding  under  the  terms  of  this  Agreement. 

4  "4.  The  city  responding  to  a  request  for  mutual 

5  aid  under  this  Agreement  assumes  all  liabilities  and 

6  responsibility  as  between  the  two  cities  for  damage 

7  to  its  own  equipment  and  other  personal  property. 

8  The  responding  city  also  assumes  all  liability  and  re- 

9  sponsibility,  as  between  the  two  cities,  for  any  dam- 

10  age  caused  by  its  own  equipment  and/or  the  neg- 

11  ligence  of  its  personnel  occurring  outside  the  juris- 

12  diction  of  the  requesting  city  while  en  route  thereto 

13  pursuant   to   a   request   for   assistance   under   this 

14  Agreement,  or  while  returning  therefrom. 

15  "5.  The  city  responding  under  this  Agreement 

16  assumes  no  responsibihty  or  liabihty  for  damage  to 

17  property  or  injury  to  any  person  that  may  occur  due 

18  to  actions  taken  in  responding  under  this  Agree- 

19  ment;  all  such  hability  and  responsibihty  shall  rest 

20  solely  with  the  city  requesting  such  aid  and  within 

21  which  boundaries  the  property  exists  or  the  incident 

22  occurs,  and  the  requesting  party  hereby  assumes  all 

23  of  such  liability  and  responsibility. 

24  "6.  Each  city  hereby  waives  any  and  all  claims 

25  against  the  other  city  which  may  arise  out  of  their 
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1  activities  in  the  other  city's  jurisdiction  under  this 

2  Agreement.  To  the  extent  permitted  by  law,  the  city 

3  requesting  assistance  under  this  Agreement  shall  in- 

4  demnify  and  hold  harmless  the  responding  city  (and 

5  its  officers,  agents  and  employees)  from  any  and  all 

6  claims  by  third  parties  for  property  damage  or  per- 

7  sonal  injury  which  may  arise  out  of  the  activities  of 

8  the  responding  city  within  the  jurisdiction  of  the  re- 

9  questing  city  under  this  Agreement. 

10  "7.  The  city  responding  to  a  request  for  assist- 

1 1  ance  under  this  Agreement  assumes  no  responsibihty 

12  or  liabiUty  for  damage  to  property  or  iiyury  to  any 

13  person  that  may  occur  within  the  jurisdiction  of  the 

14  requesting  city  due  to  actions  taken  in  responding 

15  under  this  Agreement.  In  accordance  with  Section 

16  15.1-131  of  the  Code  of  Virginia  and  Section  29- 

17  20-107(f)  of  the  Tennessee  Code  Annotated,  all  per- 

18  sonnel  of  the  responding  city  shall,  during  such  time 

19  as  they  providing  assistance  in  the  requesting  city 

20  under  this  Agreement,  be  deemed  to  be  employees  of 

21  the  requesting  city  for  tort  liabihty  purposes. 

22  "8.  No  compensation  will  be  due  or  paid  by  ei- 

23  ther  city  for  mutual  aid  law  enforcement  assistance 

24  rendered  under  this  Agreement. 
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1  "9.  Except  as  provided  in  Paragraph  7  of  this 

2  Agreement,   neither  city  will   make   any  claim  for 

3  compensation  against  the  other  city  for  any  loss, 

4  damage  or  personal  iiyuiy  which  may  occur  as  a  re- 

5  suit  of  law  enforcement  assistance  rendered  under 

6  this  Agreement,  and  all  such  rights  or  claims  are 

7  hereby  expressly  waived. 

8  "10.  When  law  enforcement  assistance  is  ren- 

9  dered  under  this  Agreement,  the  senior  law  enforce- 

10  ment  officer  on  duty  in  the  requesting  city  shall  in 

11  all  instances  be  in  command  as  to  strategy,  tactics 

12  and  overall  direction  of  the  operations.  All  orders  or 

13  directions  regarding  the  operations  of  the  responding 

14  party  shall  be  relayed  to  the  senior  law  enforcement 

15  officer  in  command  of  the  responding  city. 

16  "11.  Either  city  may  terminate  this  Agreement 

17  upon  sixty  (60)  days'  written  notice  to  the  other 

18  city. 

19  "12.  This  Agreement  shall  take  effect  upon  its 

20  execution  by  the  Mayor  and  Chief  of  Police  for  each 

21  city  after  approval  of  the  City  Council  of  each  city, 

22  and  upon  its  approval  by  the  Congress  of  the  United 

23  States  as  provided  in  Section  15.1-131  of  the  Code 

24  Of  Virginia.   Each  city  will  promptly  submit  this 
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1  Agreement  to  its  respective  Congressman  and  Sen- 

2  ators  for  submission  to  the  Congress.". 

3  SEC.  2.  RIGHT  TO  ALTER,  AMEND,  OR  REPEAL. 

4  The  right  to  alter,  amend,  or  repeal  this  joint  resolu- 

5  tion  is  hereby  expressly  reserved  by  the  Congress.  The  con- 

6  sent  granted  by  this  joint  resolution  shall  not  be  construed 

7  as  impairing  or  in  any  manner  affecting  any  right  or  juris- 

8  diction  of  the  United  States  in  and  over  the  region  which 

9  forms  the  subject  of  the  agreement. 

1 0  SEC.  3.  CONSTRUCTION  AND  SEVERABBLITY. 

11  It  is  intended  that  the  provisions  of  this  agreement 

12  shall  be  reasonably  and  liberally  construed  to  effectuate 

13  the  purposes  thereof.  If  any  part  or  application  of  this 

14  agreement,  or  legislation  enabling  the  agreement,  is  held 

15  invalid,  the  remainder  of  the  agreement  or  its  application 

16  to  other  situations  or  persons  shall  not  be  affected. 

O 
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Mr.  Gekas,  As  everyone  knows,  when  two  or  more  States  enter 
into  agreements  on  common  issues,  the  Constitution  of  the  United 
States  prescribes  a  rule  for  the  Congrress.  The  Congress  must  ap- 
prove such  agreements  after  each  State  in  its  own  way  agrees  to 
whatever  arrangements  they  want  to  pursue. 

So  with  that  in  mind,  I  would  like  the  gentleman  from  Virginia 
and  the  gentleman  from  Tennessee  to  come  to  the  witness  table  so 
they  can  describe  the  particularities  of  the  Bristol  compact  which 
may  go  down  in  history  as  one  the  great  compacts  that  has  ever 
been  approved  by  the  Congress. 

With  that,  we  recognize  the  gentleman  from  Virginia,  Mr.  Bou- 
cher. 

STATEMENT  OF  HON.  RICK  BOUCHER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  VIRGINIA 

Mr.  Boucher.  Thank  you  very  much,  Mr.  Chairman. 

I  appreciate  your  inviting  my  friend  and  colleague,  Congressman 
Quillen  from  the  First  District  of  Tennessee  and  me  to  testify  this 
morning  on  H.J.  Res.  166,  which  we  have  jointly  introduced  and  of- 
fered for  the  consideration  of  the  subcommittee. 

I  have  a  prepared  written  statement,  and  I  would  ask  that  be 
made  a  part  of  the  record. 

Mr.  Gekas.  Without  objection,  it  will  become  part  of  record. 

Mr.  Boucher.  I  will  offer  just  a  few  comments  concerning  this 
joint  resolution.  We  together  represent  the  cities  of  Bristol,  VA,  and 
Bristol,  TN,  a  metropolitan  area  that  is  divided  by  a  State  line, 
with  approximately  one-half  of  the  population  of  the  cities  in  Vir- 
ginia and  one-half  in  Tennessee. 

Each  city  is  separately  incorporated  under  the  laws  of  its  respec- 
tive State  and  each  has  its  own  local  government.  Each  provides 
municipal  services  to  its  citizens. 

From  time  to  time,  one  city  experiences  the  need  to  call  upon  the 
law  enforcement  assistance  of  the  other  city  in  unusual  cir- 
cumstances. But  technically,  the  officers  of  one  city  have  no  author- 
ity to  operate  in  the  other  city.  And  that  absence  of  technical,  legal 
authority  could  prove  objectionable  in  the  event  that  an  arrest  or 
other  official  action  takes  place. 

And  territorially  to  remedy  that  problem,  the  city  council  of  both 
cities  have  constructed,  and  then  by  formal  resolution,  adopted  an 
agreement  which  would  set  forth  the  terms  and  conditions  under 
which  one  city  could  request  and  the  other  city  could  then  provide 
law  enforcement  assistance  in  these  special  circumstances. 

Because  the  agreement  is  between  the  local  governments  of  two 
separate  States,  congressional  approval  is  required  as  a  condition 
of  effectiveness  after  the  agreement.  Beyond  that,  the  agreement  it- 
self provides  that  it  will  only  be  effective  upon  congressional  ap- 
proval. And  the  code  of  Virginia  also  expressly  requires  that  any 
agreement  between,  one,  the  local  government,  the  State  of  Vir- 
ginia and  a  governmental  entity  in  any  other  State,  will  only  be  ef- 
fective upon  congressional  ratification. 

My  good  friend,  Mr.  Quillen,  and  I  have  introduced  this  resolu- 
tion. We  are  urging  that  it  receive  the  favorable  consideration  of 
this  subcommittee. 
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I  would  be  pleased  to  answer  any  questions  you  have  after  my 
friend  Mr.  Quillen  has  made  his  remarks. 

[The  prepared  statement  of  Mr.  Boucher  follows:] 

Prepared  Statement  of  Hon.  Rick  Boucher,  a  Representative  in  Congress 
From  the  State  of  Virginu 

Mr.  Chairman,  I  would  like  to  thank  you  for  calling  today's  hearing  on  H.J.  Res. 
166,  legislation  that  I  introduced  with  Mr.  Quillen  of  Tennessee  to  allow  law  en- 
forcement officers  in  the  cities  of  Bristol,  Vii^nia  and  Bristol,  Tennessee,  when  re- 
quested by  the  adjoining  city,  to  cross  state  lines  in  the  performance  of  their  duties 
and  operate  with  mil  authorization  in  the  adjoining  city  once  there. 

The  two  cities  of  Bristol,  which  we  represent,  are  separated  only  by  the  Vii^nia/ 
Tennessee  state  line,  and  therefore,  share  many  common  interests.  Under  current 
law,  police  officers  from  Bristol,  Virginia  do  not  have  the  legal  authority  to  make 
arrests  or  perform  other  law  enforcement  activities  in  Tennessee,  and  their  Ten- 
nessee counterparts  face  the  same  restrictions  in  Virginia.  To  address  this  problem, 
the  two  cities  of  Bristol  recently  adopted  a  mutual  aid  agreement  to  allow  each  city 
to  respond  to  calls  for  law  enforcement  assistance  made  by  the  other  city.  The  re- 
sponding city  could  provide  up  to  a  maximum  of  50%  of  the  personnel  and  resources 
it  currently  has  readily  available  when  responding  to  a  request  from  the  other  city. 

This  mutual  aid  agreement  has  been  entered  into  by  Bristol,  Virginia  and  Bristol, 
Tennessee  pursuant  to  each  of  their  respective  state's  statutes  enabling  such  agree- 
ments, and  the  agreement  complies  with  the  statutes  of  both  states.  The  legislation 
that  you  are  considering  today  is  necessary  to  ratify  the  mutual  aid  agreement  be- 
cause it  is  an  interstate  compact  and,  therefore,  requires  approval  by  the  Congress. 
In  addition,  Section  15.1-131  of  the  1950  Code  of  Virginia,  as  amended,  also  ex- 
pressly requires  Congressional  approval  for  multi-state  agreements  to  which  Vir- 
ginia or  one  of  its  localities  is  a  party. 

I  am  hopeful  that  the  Subcommittee  wiU  act  favorably  on  the  legislation  and  for- 
ward it  to  the  full  Committee  for  consideration  and  passage.  Your  assistance  in  this 
matter  is  greatly  appreciated. 

Mr.  Gekas.  We  now  recognize  the  gentleman  from  Tennessee, 
Mr.  Quillen,  who  has  promised  he  will  give  to  me  the  legacy  of  ask- 
ing for  votes  on  the  floor  of  the  House  with  as  loud  a  voice  as  I 
can  muster  an  utterance,  which  he  has  mastered  over  the  years. 

I  thank  you  for  that.  We  hate  to  see  you  leave,  but  I  will  take 
up  the  work  of  bringing  a  valid  vote  on  the  floor. 

STATEMENT  OF  HON.  JAMES  H.  QUILLEN,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  TENNESSEE 

Mr.  Quillen.  Thank  you,  Mr.  Chairman. 

I  will  turn  the  job  over  to  you  after  I  leave. 

I  am  delighted  to  be  here  this  morning  and  join  my  friend  Rick 
Boucher  on  behalf  of  this  legislation.  And  I  am  on  the  Tennessee 
side.  Rick  is  on  the  Virginia  side,  and  the  line  separating  the  two 
cities  goes  down  in  the  center  of  State  Street,  dividing  the  two 
cities.  And  if  there  is  a  crime  on  one  side  and  the  culprit  crosses 
to  the  other  side,  I  think  we  need  joint  authority  to  do  what  we 
have  to  do  in  curbing  the  crime,  and  for  the  benefit  of  the  Ten- 
nessee law  enforcement  agencies,  as  well  as  Virginia  law  enforce- 
ment agencies. 

It  makes  sense  to  me.  I  am  happy  to  be  a  cosponsor  with  my 
good  friend.  Rick  Boucher,  on  behalf  of  this  legislation. 

I  would  request  that  this  subcommittee  report  it  out  so  we  can 
pave  a  new  avenue  of  crimefighting  and  joint  efforts  between  the 
State  of  Virginia,  or  the  city  of  Virginia  and  the  city  of  Bristol,  Ten- 
nessee. 
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Mr.  Chairman,  I  have  a  prepared  statement,  and  join  Mr.  Bou- 
cher in  everything  that  he  said,  because  he  envisioned  this  legisla- 
tion. 

For  the  34  years  that  I  have  been  in  the  Congress,  I  don't  know 
why  I  didn't  come  up  with  it  earlier,  but  my  congratulations  to  you. 
Rick,  for  doing  this.  And  I  am  happy  to  be  with  you. 

Mr.  Boucher.  Thank  you. 

Mr.  Gekas.  We  thank  the  gentlemen. 

Without  objection,  his  statement  will  be  part  of  the  record. 

[The  prepared  statement  of  Mr.  Quillen  follows:] 

Prepared  Statement  of  Hon.  John  H.  Quillen,  a  Representative  in  Congress 
From  the  State  of  Tennessee 

Thank  you,  Mr.  Chairman,  for  holding  this  hearing  on  the  resolution  to  grant  con- 
gressional approval  to  the  mutual  aid  agreement  between  the  City  of  Bristol,  Vir- 
ginia and  the  City  of  Bristol,  Tennessee. 

I  also  want  to  thank  my  good  friend  from  Virginia,  Mr.  Boucher,  for  introducing 
this  legislation,  and  Fm  happy  to  be  a  cosponsor.  It's  always  a  pleasure  to  join 
hands  with  Rick  on  matters  that  affect  our  aojoining  districts. 

The  Virginia/Tennessee  State  line  cuts  right  across  State  Street  in  Bristol,  which 
is  the  citys  main  thoroughfare.  Needless  to  say,  there's  a  great  deal  of  activity  along 
this  street,  and  unfortunately,  some  of  it  is  criminal  activity.  There  is  often  jurisdic- 
tional confusion  and  restrictions  on  law  enforcement  personnel  caused  by  the  loca- 
tion of  the  State  line. 

As  Rick  explained,  this  legislation  will  allow  each  city  to  respond  to  requests  for 
law  enforcement  assistance  made  by  the  other  city.  This  agreement  is  authorized 
under  Tennessee  and  Virginia  law,  and  I  hope  we  can  get  this  resolution  approved 
by  both  Houses  and  signed  into  law  without  delay.  The  citizens  of  Bristol  oeserve 
the  best  police  protection  available,  and  this  mutual  aid  agreement  wiU  accomplish 
that  goal. 

Mr.  Gekas.  Does  anyone  of  the  committee  wish  to  question  our 
colleagues? 

Mr.  Reed.  I  just  want  to  commend  both  Mr.  Quillen  and  Boucher 
for  their  eflForts,  they  have  made  a  compelling  case  and  I  hope  we 
can  move  it  expeditiously. 

Mr.  Gekas.  Mr.  Nadler. 

Mr.  Nadler.  I  would  like  to  echo  that,  and  commend  the  two  of 
you.  I  assume  from  your  statement — let  me  ask  Rick — that  the  two 
city  councils  have  approved  this,  but  the  legislatures  have  not,  and 
I  assume  that  is  not  necessary? 

Mr.  Boucher.  That  is  correct,  the  two  city  councils  have  ratified 
this  agreement  by  formal  action  by  both  bodies,  and  action  by  the 
State  legislature  of  either  State  is  not  required. 

Mr.  Nadler.  Thank  you. 

Mr.  Gekas.  We  thank  you.  And  we  pledge  to  you  the  fast  move- 
ment of  this  legislation  through  subcommittee  to  try  to  get  it  to  the 
Floor  so  we  can  pass  it  before  the  summer  recess. 

Mr.  Boucher.  Thank  you  very  much. 

Mr.  Gekas.  You  are  excused  with  our  thanks. 

Mr.  Quillen.  Vote. 

Mr.  Gekas.  Vote. 

Now  turn  to  H.J.  Res,  113,  this  being  a  compact  between  the 
States  of  Maryland  and  West  Virginia. 

As  we  heard,  the  Virginia  situation  concerned  law  enforcement, 
this  one,  as  you  will  hear  from  the  testimony  of  our  stellar  wit- 
nesses, concerns  recreational  and  other  joint  activities. 
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But  the  same  problems  persist,  the  two  States  having  joint  inter- 
est in  this  recreational  vista  requires  the  testimony  they  are  about 
to  give  and  the  approval  of  Congress,  pursuant  to  the  Cfonstitution. 

[The  bill,  H.J.  Res.  113,  follows:]  

lA 


104th  congress 
1st  Session 


H.J.  RES.  113 


Granting  the  consent  of  Congress  to  the  compact  to  provide  for  joint  natural 
resource  management  and  enforcement  of  laws  and  regulations  pertaining 
to  natural  resources  and  boating  at  the  Jennings  Randolph  Lake  Project 
lying  in  Garrett  Coimty,  Maryland,  and  Mineral  Coxmty,  West  Virginia, 
entered  into  between  the  States  of  West  Virginia  and  Maryland. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

October  17,  1995 
Mr.  MOLLOHAN  (for  himself  and  Mr.  Baetlett  of  Maryland)  introduced  the 
following  joint  resolution;  which  was  referred  to  the  Committee  on  the 
Judiciary 


JOINT  RESOLUTION 

Granting  the  consent  of  Congress  to  the  compact  to  provide 
for  joint  natural  resource  management  and  enforcement 
of  laws  and  regulations  pertaining  to  natural  resources 
and  boating  at  the  Jennings  Randolph  Lake  Project 
lying  in  Garrett  County,  Maryland,  and  Mineral  County, 
West  Virginia,  entered  into  between  the  States  of  West 
Virginia  and  Maryland. 

1  Resolved  hy  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  Amenca  in  Congress  assembled, 
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1  SECTION  1.  CONGRESSIONAL  CONSENT. 

2  The  Congress  hereby  consents  to  the  Jennings  Ran- 

3  dolph  Lake  Project  Compact  entered  into  between  the 

4  States  of  West  Virginia  and  Maryland  which  compact  is 

5  substantially  as  follows: 

6  "COMPACT 

**Whereas  the  State  of  Maiyland  and  the  State  of  West  Vir- 
ginia, with  the  concurrence  of  the  United  States  Depart- 
ment of  the  Army,  Corps  of  Engineers,  have  approved 
and  desire  to  enter  into  a  compact  to  provide  for  joint 
natural  resource  management  and  enforcement  of  laws 
and  regulations  pertaining  to  natural  resources  and  boat- 
ing at  the  Jennings  Randolph  Lake  Project  lying  in  Gar- 
rett County,  Maryland  and  Mineral  County,  West  Vir- 
ginia, for  which  they  seek  the  approval  of  Congress,  and 
which  compact  is  as  follows: 

**Whereas  the  signatory  parties  hereto  desire  to  provide  for 
joint  natural  resource  management  and  enforcement  of 
laws  and  regulations  pertaining  to  natural  resources  and 
boating  at  the  Jennings  Randolph  Lake  Project  lying  in 
Garrett  County,  Maryland  and  Mineral  County,  West 
Virginia,  for  which  they  have  a  joint  responsibihty;  and 
they  declare  as  follows: 

7  "1.  The  Congress,  under  Pubhc  Law  87-874, 

8  authorized  the  development  of  the  Jennings  Ran- 

9  dolph  Lake  Project  for  the  North  Branch  of  the  Po- 

10  tomac  River  substantially  in  accordance  with  House 

11  Document  Number  469,  87th  Congress,  2nd  Session 
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1  for  flood  control,  water  supply,  water  quality,  and 

2  recreation;  and 

3  "2.  Section  4  of  the  Flood  Control  Act  of  1944 

4  (Ch  665,  58  Stat.  534)  provides  that  the  Chief  of 

5  Engineers,  under  the  supervision  of  the  Secretary  of 

6  War  (now  Secretary  of  the  Army),  is  authorized  to 

7  construct,  maintain  and  operate  pubhc  park  and  rec- 

8  reational  faciUties  in  reservoir  areas  under  control  of 

9  such  Secretary  for  the  purpose  of  boating,  swim- 

10  ming,  bathing,  fishing,  and  other  recreational  pur- 

11  poses,  so  long  as  the  same  is  not  inconsistent  with 

12  the  laws  for  the  protection  of  fish  and  wildlife  of  the 

13  State(s)  in  which  such  area  is  situated;  and 

14  "3.  Pursuant  to  the  authorities  cited  above,  the 

15  U.S.  Army  Engineer  District   (Baltimore),  herein- 

16  after  'District',  did  construct  and  now  maintains  and 

17  operates  the  Jennings  Randolph  Lake  Project;  and 

18  "4.  The  National  Environmental  Policy  Act  of 

19  1969  (P.L.  91-190)  encourages  productive  and  en- 

20  joyable  harmony  between  man  and  his  environment, 

21  promotes  efforts  which  will  stimulate  the  health  and 

22  welfare  of  man,  and  encourages  cooperation  with 

23  State  and  local  governments  to  achieve  these  ends; 

24  and 
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1  "5.  The  Pish  and  Wildhfe  Coordination  Act  (16 

2  U.S.C.  661-666c)  provides  for  the  consideration  and 

3  coordination  with  other  features  of  water-resource 

4  development   programs   through   the   effectual   and 

5  harmonious    planning,    development,    maintenance, 

6  and  coordination  of  wildlife  conservation  and  reha- 

7  bihtation;  and 

8  "6.   The   District   has   Fisheries   and  Wildhfe 

9  Plans  as  part  of  the  District's  project  Operational 

10  Management  Plan;  and 

11  "7.  In  the  respective  States,  the  Maryland  De- 

12  partment  of  Natural  Resources  (hereinafter  referred 

13  to  as  'Maryland  DNR')  and  the  West  Virginia  Divi- 

14  sion  of  Natural  Resources  (hereinafter  referred  to  as 

15  'West  Virginia  DNR')  are  responsible  for  providing 

16  a  system  of  control,  propagation,  management,  pro- 

17  tection,    and    regulation   of  natural   resources   and 

18  boating  in  Maryland  and  West  Virginia  and  the  en- 

19  forcement    of   laws    and    regulations   pertaining   to 

20  those  resources  as  provided  in  Annotated  Code  of 

21  Maryland  Natural  Resources  Article  and  West  Vir- 

22  ginia  Chapter  20,  respectively,  and  the  successors 

23  thereof;  and 

24  "8.  The  District,  the  Maryland  DNR,  and  the 

25  West  Virginia  DNR  are  desirous  of  conserving,  per- 
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1  petuating  and  improving  fish  and  wildlife  resources 

2  and  recreational  benefits  of  the  Jennings  Randolph 

3  Lake  Project;  and 

4  "9.  The  District  and  the  States  of  Maryland 

5  and  West  Virginia  wish  to  implement  the  aforesaid 

6  acts  and  responsibiUties  through  this  Compact  and 

7  they  each  recognize  that  consistent  enforcement  of 

8  the  natural  resources  and  boating  laws  and  regula- 

9  tions  can  best  be  achieved  by  entering  this  Compact: 

10  "Now,  therefore,  be  it  Resolved,  That  the  States  of 

1 1  Maryland  and  West  Virginia,  with  the  concurrence  of  the 

12  United  States  Department  of  the  Army,  Corps  of  Engi- 

13  neers,   hereby  solemnly  covenant  and  agree  with  each 

14  other,  upon  enactment  of  concurrent  legislation  by  The 

15  Congress  of  the  United  States  and  by  the  respective  state 

16  legislatures,  to  the  Jennings  Randolph  Lake  Project  Com- 

17  pact,  which  consists  of  this  preamble  and  the  articles  that 

18  follow: 

19  **Article  I — ^Name,  Findings,  and  Purpose 

20  "1.1  This  compact  shall  be  known  and  may  be  cited 

21  as  the  Jennings  Randolph  Lake  Project  Compact. 

22  "1.2  The  legislative  bodies  of  the  respective  signatory 

23  parties,  with  the  concurrence  of  the  U.S.  Army  Corps  of 

24  Engineers,  hereby  find  and  declare: 
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1  "1.  The  water  resources  and  project  lands  of  the  Jen- 

2  nings  Randolph   Lake  Project  are  affected  with  local, 

3  state,  regional,  and  national  interest,  and  the  planning, 

4  conservation,  utilization,  protection  and  management  of 

5  these  resources,  under  appropriate  arrangements  for  inter- 

6  governmental  cooperation,  are  pubUc  purposes  of  the  re- 

7  spective  signatory  parties. 

8  "2.  The  lands  and  waters  of  the  Jennings  Randolph 

9  Lake  Project  are  subject  to  the  sovereign  rights  and  re- 

10  sponsibilities  of  the  signatory  parties,  and  it  is  the  purpose 

11  of  this  compact  that,  notwithstanding  any  boundary  be- 

12  tween  Maryland  and  West  Virginia  that  preexisted  the  cre- 

13  ation  of  Jennings  Randolph  Lake,  the  parties  will  have 

14  and  exercise  concurrent  jurisdiction  over  any  lands  and 

15  waters  of  the  Jennings  Randolph  Lake  I*roject  concerning 

16  natural  resources  and  boating  laws  and  regulations  in  the 

17  common  interest  of  the  people  of  the  region. 

18  ''Article  n — District  Responsibilities 

19  "The  District,  within  the  Jennings  Randolph  Lake 

20  Project, 

21  "2.1  Acknowledges   that  the  Maryland  DNR  and 

22  West  Virginia  DNR  have  authorities  and  responsibihiies 

23  in  the  estabhshment,  administration  and  enforcement  of 

24  the  natural  resources  and  boating  laws  and  regulations  ap- 

25  pUcable  to  this  project,  provided  that  the  laws  and  regula- 
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1  tions  promulgated  by  the  States  support  and  implement, 

2  where  applicable,  the  intent  of  the  Rules  and  Regulations 

3  Groveming  Public  Use  of  Water  Resources  Development 

4  Projects  administered  by  the  Chief  of  Engineers  in  Title 

5  36,  Chapter  RI,  Part  327,  Code  of  Federal  Regulations, 

6  "2.2  Agrees  to  practice  those  forms  of  resource  man- 

7  agement  as  determined  jointly  by  the  District,  Maryland 

8  DNR  and  West  Virginia  DNR  to  be  beneficial  to  natural 

9  resources  and  which  will  enhance  pubUc  recreational  op- 

10  portunities  compatible  with  other  authorized  purposes  of 

11  the  project, 

12  "2.3  Agrees  to  consult  with  the  Maryland  DNR  and 

13  West  Virginia  DNR  prior  to  the  issuance  of  any  permits 

14  for  activities  or  special  events  which  would  include,  but 

15  not  necessarily  be  limited  to:  fishing  tournaments,  training 

16  exercises,    regattas,    marine   parades,   placement   of  ski 

17  ramps,  slalom  water  ski  courses  and  the  estabUshment  of 

18  private  markers  and/or  hghting.  All  such  permits  issued 

19  by  the  District  will  require  the  permittee  to  comply  with 

20  all  State  laws  and  regulations, 

21  "2.4  Agrees  to  consult  with  the  Maryland  DNR  and 

22  West  Virginia  DNR  regarding  any  recommendations  for 

23  regulations  affecting  natural  resources,  including,  but  not 

24  limited  to,  hunting,  trapping,  fishing  or  boating  at  the 

25  Jennings  Randolph  Lake  Project  which  the  District  be- 
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1  lieves  might  be  desirable  for  reasons  of  public  safety,  ad- 

2  ministration  of  public  use  and  enjoyment, 

3  "2.5  Agrees  to  consult  with  the  Maryland  DNR  and 

4  West  Virginia  DNR  relative  to  the  marking  of  the  lake 

5  with  buoys,  aids  to  navigation,  regulatory  markers  and  es- 

6  tablishing  and  posting  of  speed  hmits,  no  wake  zones,  re- 

7  strictei  or  other  control  areas  and  to  provide,  install  and 

8  maintain  such  buoys,  aids  to  navigation  and  regulatory 

9  markers  as  are  necessary  for  the  implementation  of  the 

10  District's  Operational  Management  Plan.  All  buoys,  aids 

11  to  navigation  and  regulatory  markers  to  be  used  shall  be 

12  marked  in  conformance  with  the  Uniform  State  Waterway 

13  Marking  System, 

14  "2.6  Agrees  to  allow  hunting,  trapping,  boating  and 

15  fishing  by  the  pubUc  in  accordance  with  the  laws  and  regu- 

16  lations  relating  to  the  Jennings  Randolph  Lake  Project, 

17  "2.7  Agrees  to  provide,  install  and  maintain  pubhc 

18  ramps,  parking  areas,  courtesy  docks,  etc.,  as  provided  for 

19  by  the  approved  Corps  of  Engineers  Master  Plan,  and 

20  "2.8  Agrees  to  notify  the  Maryland  DNR  and  the 

21  West  Virginia  DNR  of  each  reservoir  drawdown  prior 

22  thereto  excepting  drawdown  for  the  reestabhshment  of 

23  normal  lake  levels  following  flood  control  operations  and 

24  drawdown  resulting  fi-om  routine  water  control  manage- 

25  raent  operations  described  in  the  reservoir  regulation  man- 
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1  ual  including  releases  requested  by  water  supply  owners 

2  and  normal  water  quality  releases.  In  case  of  emergency 

3  releases  or  emergency  flow  curtailments,  telephone  or  oral 

4  notification  will  be  provided.  The  District  reserves  the 

5  right,  following  issuance  of  the  above  notice,  to  make  oper- 

6  ational  and  other  tests  which  may  be  necessary  to  insure 

7  the  safe  and  efficient  operation  of  the  dam,  for  inspection 

8  and  maintenance  purposes,  and  for  the  gathering  of  water 

9  quaUty  data  both  within  the  impoundment  and  in  the  Po- 

10  tomac  River  dovmstream  fi-om  the  dam. 

1 1  ^Article  m — State  Responsibilities 

12  "The  State  of  Maryland  and  the  State  of  West  Vlr- 

13  ginia  agree: 

14  "3.1  That  each  State  will  have  and  exercise  concur- 

15  rent  jurisdiction  with  the  District  and  the  other  State  for 

16  the  purpose  of  enforcing  the  civil  and  criminal  laws  of  the 

17  respective  States  pertaining  to  natural  resources  and  boat- 

18  ing  laws  and  regulations  over  any  lands  and  waters  of  the 

19  Jennings  Randolph  Lake  Project; 

20  "3.2  That  existing  natural  resources  and  boating 

21  laws  and  regulations  already  in  effect  in  each  State  shall 

22  remain  in  force  on  the  Jennings  Randolph  Lake  Project 

23  until  either  State  amends,  modifies  or  rescinds  its  laws 

24  and  regulations; 


•Hj  113  ra 


22 
10 

1  "3.3  That  the  Agreement  for  Fishing  Privileges  dated 

2  June  24,  1985  between  the  State  of  Maryland  and  the 

3  State  of  West  Virginia,  as  amended,  remains  in  full  force 

4  and  effect; 

5  "3.4  To  enforce  the  natural  resources  and  boating 

6  laws  and  regulations  appUcable  to  the  Jennings  Randolph 

7  Lake  F*roject; 

8  "3.5  To  supply  the  District  with  the  name,  address 

9  and  telephone  number  of  the  person(s)  to  be  contacted 

10  when  any  drawdown  except  those  resulting  from  normal 

1 1  regulation  procedures  occurs; 

12  "3.6  To  inform  the  Reservoir  Manager  of  all  emer- 

13  gencies  or  unusual  activities  occurring  on  the  Jennings 

14  Randolph  Lake  Project; 

15  "3.7  To  provide  training  to  District  employees  in 

16  order  to  famiharize  them  with  natural  resources  and  boat- 

17  ing  laws  and  regulations  as  they  apply  to  the  Jennings 

18  Randolph  Lake  Project;  and 

19  "3.8  To  recognize  that  the  District  and  other  Federal 

20  Agencies  have  the  right  and  responsibility  to  enforce,  with- 

21  in  the  boundaries  of  the  Jennings  Randolph  Lake  Project, 

22  all  appUcable  Federal  laws,  rules  and  regulations  so  as  to 

23  provide  the  pubhc  with  safe  and  healthful  recreational  op- 

24  portunities  and  to  provide  protection  to  all  federal  prop- 

25  erty  within  the  project. 

•Hj  113  ra 


23 

11 

1  "Article  IV— Mutual  Cooperation 

2  "4,1  Pursuant  to  the  aims  and  purposes  of  this  Com- 

3  pact,  the  State  of  Maryland,  the  State  of  West  Virginia 

4  and  the  District  mutually  agree  that  representatives  of 

5  their  natural  resource  management  and  enforcement  agen- 

6  cies  will  cooperate  to  further  the  purposes  of  this  Com- 

7  pact.  This  cooperation  includes,  but  is  not  Umited  to,  the 

8  following: 

9  "4.2  Meeting  jointly  at  least  once  annually,  and  pro- 

10  viding  for  other  meetings  as  deemed  necessary  for  discus- 

1 1  sion  of  matters  relating  to  the  management  of  natural  re- 

12  sources  and  visitor  use  on  lands  and  waters  within  the 

13  Jennings  Randolph  Lake  Project; 

14  "4.3  Evaluating  natural  resources  and  boating,  to  de- 

15  velop  natural  resources  and  boating  management  plans 

16  and  to  initiate  and  carry  out  management  programs; 

17  "4.4  Encouraging  the  dissemination  of  joint  publica- 

18  tions,  press  releases  or  other  public  information  and  the 

19  interchange  between  parties  of  all  pertinent  agency  poli- 

20  cies  and  objectives  for  the  use  and  perpetuation  of  natural 

21  resources  of  the  Jennings  Randolph  Lake  Project;  and 

22  "4.5  Entering  into  working  arrangements  as  occasion 

23  demands  for  the  use  of  lands,  waters,  construction  and 

24  use  of  buildings  and  other  facilities  at  the  project. 
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1  "Article  V — General  Provisions 

2  "5.1  Each  and  every  provision  of  this  Compact  is  sub- 

3  ject  to  the  laws  of  the  States  of  Maryland  and  West  Vir- 

4  ginia  and  the  laws  of  the  United  States,  and  the  delegated 

5  authority  in  each  instance. 

6  "5.2  The  enforcement  and  apphcability  of  natural  re- 

7  sources  and  boating  laws  and  regulations  referenced  in 

8  this  Compact  shall  be  hmited  to  the  lands  and  waters  of 

9  the  Jennings  Randolph  Lake  Project,  including  but  not 

10  limited  to  the  prevailing  reciprocal  fishing  laws  and  regu- 

1 1  lations  between  the  States  of  Maryland  and  West  Virginia. 

12  "5.3  Nothing  in  this  Compact  shall  be  construed  as 

13  obligating  any  party  hereto  to  the  expenditure  of  funds 

14  or  the  future  payment  of  money  in  excess  of  appropria- 

15  tions  authorized  by  law. 

16  "5.4  The  provisions  of  this  Compact  shall  be  sever- 

17  able,  and  if  any  phrase,  clause,  sentence  or  provision  of 

18  the  Jennings  Randolph  Lake  Project  Compact  is  declared 

19  to  be  unconstitutional  or  inapphcable  to  any  signatory 

20  party  or  agency  of  any  party,  the  eonstitutionahty  and  ap- 

21  pUcability  of  the  Compact  shall  not  be  otherwise  affected 

22  as  to  any  provision,  party,  or  agency.  It  is  the  legislative 

23  intent  that  the  provisions  of  the  Compact  be  reasonably 

24  and  hberally  construed  to  effectuate  the  stated  purposes 

25  of  the  Compact. 
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1  "5.5  No  member  of  or  delegate  to  Congress,  or  signa- 

2  tory  shall  be  admitted  to  any  share  or  part  of  this  Com- 

3  pact,  or  to  any  benefit  that  may  arise  therefrom;  but  this 

4  provision  shall  not  be  construed  to  extend  to  this  agree- 

5  ment  if  made  with  a  corporation  for  its  general  benefit. 

6  "5.6  When  this  Compact  has  been  ratified  by  the  leg- 

7  islature  of  each  respective  State,  when  the  Governor  of 

8  West  Virginia  and  the  Gtovemor  of  Maryland  have  exe- 

9  cuted  this  Compact  on  behalf  of  their  respective  States 

10  and  have  caused  a  verified  copy  thereof  to  be  filed  with 

1 1  the  Secretary  of  State  of  each  respective  State,  when  the 

12  Baltimore  District  of  the  U.S.  Army  Corps  of  Engineers 

13  has  executed  its  concurrence  with  this  Compact,  and  when 

14  this  Compact  has  been  consented  to  by  the  Congress  of 

15  the  United  States,  then  this  Compact  shall  become  opera- 

16  tive  and  effective. 

17  "5.7  Either  State  may,  by  legislative  act,  after  one 

18  year's  written  notice  to  the  other,  withdraw  from  this 

19  Compact.  The  U.S.  Army  Corps  of  Engineers  may  with- 

20  draw  its  concurrence  with  this  Compact  upon  one  year's 

21  written  notice  from  the  Baltimore  District  Engineer  to  the 

22  Governor  of  each  State. 

23  "5.8  This  Compact  may  be  amended  from  time  to 

24  time.  Each  proposed  amendment  shall  be  presented  in  res- 

25  olution  form  to  the  Grovemor  of  each  State  and  the  Balti- 
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1  more  District  Engineer  of  the  U.S.  Array  Corps  of  Engi- 

2  neers.  An  amendment  to  this  Compact  shall  become  effec- 

3  tive  only  after  it  has  been  ratified  by  the  legislatures  of 

4  both  signatory  States  and  concurred  in  by  the  U.S.  Army 

5  Corps  of  Engineers,  Baltimore  District.  Amendments  shall 

6  become  effective  thirty  days  after  the  date  of  the  last  con- 

7  currence  or  ratification.". 

8  Sec.  2.  The  right  to  alter,  amend  or  repeal  this  joint 

9  resolution  is  hereby  expressly  reserved.  The  consent  grant- 

10  ed  by  this  joint  resolution  shall  not  be  construed  as  im- 

1 1  pairing  or  in  any  manner  affecting  any  right  or  jurisdic- 

12  tion  of  the  United  States  in  and  over  the  region  which 

13  forms  the  subject  of  the  compact. 

O 
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Mr.  Gekas.  We  are  honored  to  have  with  us  as  witnesses  the 
senior  Senator  from  Maryland,  Paul  Sarbanes;  the  gentleman  from 
Maryland,  Mr.  Bartlett;  and  gentleman  from  West  Virginia,  Mr. 
Molfohan,  and  his  guest. 

But  without  further  ado,  we  will  turn  to  Senator  Sarbanes  to 
proceed  to  describe  the  nature  of  the  issue. 

STATEMENT  OF  HON.  PAUL  SABBANES,  A  SENATOR  IN 
CONGRESS  FROM  THE  STATE  OF  MARYLAND 

Mr.  Sarbanes.  Mr.  Chairman  and  members  of  the  committee, 
thank  you  very  much. 

I  am  pleasea  to  be  here  with  Congressman  Mollohan  and  my  col- 
league in  Maryland,  Congressman  Bartlett.  We  have  passed  in  the 
Senate  and  sent  over  to  the  House,  H.J.  Res.  20,  which  was  intro- 
duced by  Senators  Mikulski,  Byrd,  Rockefeller,  and  myself.  A  com- 
panion measure  was  induced  to  the  House  by  Representatives  Mol- 
lohan and  Bartlett,  H.J.  Res.  113,  this  would  grant  congressional 
consent  for  a  compact  of  management  and  law  enforcement  at  the 
Jennings  Randolph  Lake. 

The  Senate  actually  unanimously  approved  this  right  at  the  end 
the  last  session  of  the  Congress  in  1994,  too  late  for  any  further 
action;  then  again  last  fall  in  1995.  I  hope  we  can  move  to  enact 
this  important  measure  to  provide  protection  for  the  visiting  public 
in  the  areas  of  natural  resources. 

We  have  got  a  couple  of  maps  here;  I  have  many  pictures  pre- 
pared by  the  Corps  of  Engineers  who  do  a  very  good  job,  as  you 
know. 

The  Bloomington  Dam  was  constructed  here,  it  backed  up  the 
water  here  and  created  a  major  lake,  6.6  miles  long,  a  surface  area 
of  952  acres.  The  construction  of  the  dam  was  authorized  by  the 
Flood  Control  Act  of  1962.  It  was  designed  to  improve  the  water 
quality  of  the  Potomac  River,  reduce  flood  damage  for  the  commu- 
nities in  the  north  branch  of  the  Potomac  River  Basin,  provide  mu- 
nicipal water  supply  for  the  Washington  metropolitan  area,  eventu- 
ally this  water  makes  it  down  to  Washington,  as  it  is  important  for 
the  water  supply  here. 

This  dam  is  important  to  control  the  water  flow  and  to  create  op- 
portunities for  recreation.  It  is  in  Garrett  County,  MD,  Mineral 
County,  WV,  and  the  State  line  runs  through  the  lake,  and  that  is 
one  of  the  problems,  as  I  am  going  to  point  out  to  you  in  just  a  sec- 
ond. 

We  have  some  wonderful  recreational  facilities  along  the  side  of 
this  lake  and  we  need  some  help  here  now  in  controlling  how  they 
are  used. 

This  is  just  another  picture  that  gives  you  a  view  of  the  dam 
here  and  then  the  lake  backed  up  behind  it.  There  are  currently 
five  recreational  sites  at  the  Jennings  Randolph  Lake.  It  was  origi- 
nally called  Bloomington  Lake,  then  renamed  and  rededicated  in 
honor  of  former  Senator  Jennings  Randolph  in  West  Virginia.  I  was 
at  that  ceremony  when  that  took  place  and  I  know  it  a  meant  great 
deal  to  Jennings  Randolph. 

There  are  five  recreational  sites,  including  a  campground,  boat 
launch,  and  picnic  area  on  the  West  Virginia  side  of  the  lake,  and 
a  new  boat  launch  on  Maryland  side,  which  will  become  operational 
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later  this  year.  The  fishing,  boating  and  other  exceptional  rec- 
reational opportunities  afforded  by  the  lake  are  drawing  Ein  ever- 
increasing  number  of  visitors,  and  there  has  been  a  24-percent  in- 
crease in  visitation  over  the  past  year;  boating  has  increased  by  42 
percent;  fishing  by  14  percent. 

Now  what  happened  and  why  we  need  the  compact  is  the  cre- 
ation of  the  lake  removed  the  natural  boundary  between  West  Vir- 
ginia and  Maryland,  and  the  meandering  nature  of  the  former  river 
and  the  depth  of  the  lake  made  it  impossible  to  establish  the  pre- 
cise location. 

In  other  words,  here  is  this  lake  that  now  covers  up  what  used 
to  be  the  boundary  line,  so  you  don't  know  exactly  on  the  lake 
where  the  line  is  between  West  Virginia  and  Maryland.  The  lack 
of  an  identifiable  boundary  has  raised  serious  jurisdictional  ques- 
tions, making  enforcement  of  natural  resources  and  boating  laws 
difficult  at  best. 

As  recreational  uses  of  the  lake  continue  to  increase,  it  is  antici- 
pated that  the  enforcement  problems  will  significantly  worsen.  In 
fact,  you  are  going  to  hear  shortly  from  natural  resources  law  en- 
forcement officials  from  Maryland  and  West  Virginia  who  can  de- 
scribe in  greater  detail  some  of  the  problems  they  are  experiencing. 
But  I  want  to  share  with  you  two  examples  of  boating  violations 
which  the  States  are  seeking  to  address. 

The  first  shows  a  picture  of  a  power  boat.  You  can  see  it  right 
back  here;  traveling  at  a  very  high  speed  in  a  no-wake  zone,  in 
other  words,  clearly  violating  the  requirements.  And  moments  after 
the  picture  was  taken,  it  nearly  swamped  this  sailboat  that  is  sit- 
ting out  here. 

And  in  the  second  picture,  according  to  the  local  officials — let  me 
read  what  they  wrote  on  the  back  of  this  thing:  "This  photograph 
portrayed  the  rowdyism  and  free-wheeling  attitude  exhibited  by 
many  of  the  younger  visitors  to  the  project.  All  four  individuals 
were  obviously  inebriated,  although  at  least  two  were  underage. 
They  were  operating  the  boat  in  a  reckless  and  negligent  manner, 
intimidating  other  boaters  on  the  lake." 

The  compact  legislation  that  is  before  you  would  provide  the 
States  of  Maryland  and  West  Virginia  with  current  jurisdiction 
over  the  project  to  enable  them  to  enforce  natural  resource  and 
boating  laws  and  regulations. 

The  States  have  been  working  in  concert  actually  to  harmonize 
their  laws  and  regulations,  and  I  gather  that  has  either  been  ac- 
complished or  about  to  be  accomplished,  so  they  are  in  complete 
harmony.  This  approach  eliminates  the  need  to  undertake  some  ef- 
fort to  redefine  the  boundary  between  the  two  States  for  law  en- 
forcement purposes. 

As  required  before  congpressional  action  can  be  taken,  the  com- 
pact was  approved  by  the  Legislatures  of  Maryland  and  West  Vir- 
ginia in  the  1993  and  1994  legislative  session,  respectively.  Legisla- 
tion is  strongly  supported  by  the  U.S.  Army  Corps  of  Engineers. 

And  I  submit  for  the  record  a  letter  from  the  Baltimore  district 
engineer.  Colonel  Inouye. 

[The  information  follows:] 
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Operations  Division 

SEP  2  0  1994 

Honorable  Paul  S.  Sarbanes 
United  State  Senate 
Washington,  DC  20510 

Dear   Senator  Sarbanes: 

This  is  in  reply  to  your  request  of  September  15,  1994  as)cing  if 
the  Baltimore  District  supports  the  Jennings  Randolph  Lake  Project 
Compact. 

Please  be  zissured  that  we  support  the  compact  between  the  States 
of  Maryl2uid  and  West  Virginia.  We  welcome  the  presence  and  support 
that  this  compact  will  allow  each  state  to  direct  toward  the  mzmagement 
of  the  natural  resources  and  the  protection  of  the  visiting  public  at 
Jennings  Randolph  Lake. 

We  intend  to  cooperate  with  both  states  to  ensure  a  federal  and 
state  partnership  that  will  lead  to  effective  and  efficient  management 
of  our  shared  resources. 

Thamk  you  for  your  support  of  this  iaqiortant  compact. 

Sincerely, 
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Mr.  Sarbanes.  It  would  be  very  helpful  if  the  committee  could 
act  quickly.  We  are  in  the  summer  season,  obviously,  which  is 
when  a  number  of  these  incidents  that  I  have  illustrated  to  you  are 
on  the  increase. 

This  has  strong  support  in  both  States.  I  know  of  no  opposition 
or  no  argument  against  approval  of  the  compact. 

I  thanK  the  committee  for  its  attention. 

Mr.  Gekas.  You  don't  suggest  that  we  subpoena  these  four  rev- 
elers. 

Mr.  Sarbanes.  I  think  it  is  probably  too  late  at  this  point. 

[The  prepared  statement  of  Mr.  Sarbanes  follows:] 

Thank  you,  Mr.  Chairman,  for  this  opportunity  to  testify  on  S  J.Res.  20,  legislation  which 
I  introduced  together  with  Senators  \fikulsld.  Byrd  and  Rockefeller,  and  a  companion  measure 
sponsored  by  Representatives  Mollohan  and  Bartlett,  H.  J.Res.  1 13,  to  grant  congressional 
consent  to  a  compaa  entered  into  berween  the  Stales  of  Maryland  and  West  Virginia  for  joint 
management  and  law  enforcement  at  Jennings  Randolph  Lake.    The  Senate  unanimously 
approved  this  legislation  in  1994  and  1995,  in  the  103rd  and  104th  Congress,  respectively,  and  I 
am  hopefijl  that  the  House  can  move  swiftly  to  enact  this  important  measure  to  ensure  a  full 
measure  of  protection  for  the  visiting  public  and  the  area's  natural  resources 

Jennings  Randolph  Lake  is  located  on  the  North  Branch  of  the  Potomac  River  in  Garrett 
County,  Maryland  and  Mineral  County  West  Virgmia  approximately  230  miles  upstream  of  the 
Washington,  DC.  area.    Construction  of  the  dam  which  created  the  lake  was  authorized  by  the 
Flood  Control  Act  of  1962  aiid  the  piojccl  was  specifically  designed  to  improve  the  water  quality 
of  the  Potomac  River,  reduce  flood  damages  for  communities  in  the  North  Branch  Potomac 
River  basin,  provide  municipal  water  supply  for  rhe  Washington  metropolitan  area  and 
opportunities  for  recreation.  Completed  in  1982,  the  dam  is  one  the  largest  dams  east  of  the 
Mississippi  ~  approximately  6.6  miles  long,  with  a  surface  area  of  952  acres  and  a  drainage  area 
of  263  square  miles.  Originally  named  Bloomington  Lake,  the  project  was  rededicated  in  May 
1987  in  honor  of  former  West  Virginia  Senator  Jennings  Randolph. 

There  are  currently  five  recreational  sites  at  Jennings  Randolph  including  a 
campground,  boat  launch  and  picnic  area  on  the  West  Virginia  side  of  the  lake  and  a  new  boat 
launch  on  the  Maryland  side  of  the  project  which  will  become  operational  later  this  year  The 
fishing,  boating,  and  other  exceptional  recreational  opportunities  afforded  by  the  lake  are 
drawing  an  ever  increasing  number  of  visitors  to  the  area.  In  the  past  two  years  alone,  Jennings 
Randolph  Lake  experienced  a  24%  increase  in  visitation  with  over  55,000  visitors  in  1995. 
During  that  same  period  boating  use  has  increased  by  42%  (8,925  to  12,  697)  and  fishing  by 
14%  (6.442  to  7,376.)  Herein  lies  the  problem 
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The  creation  of  the  lake  removed  the  natural  boundary  between  West  Virginia  and 
Maryland  and  the  meandeiing  nature  of  the  former  river  and  the  depth  of  the  lake  have  made  it 
virtually  impossible  to  reestabMi  the  precise  location  of  the  boundary.  The  lack  of  an 
identifiable  boundary  has  raised  serious  jurisdictional  questions  making;  enfurcemenl  of  natural 
resources  and  boating  laws  and  regulations  difiicult  and  tentative,  at  best.  As  recreational  uses 
of  the  Inkc  continue  to  increase,  it  is  anticipated  that  enforcement  problenu  will  become 
increasingly  problenutic.  You  will  hear  shortly  from  natural  resources  law  enforcement  ofiBcials 
frnm  Maryland  and  West  Vireinia,  who  can  describe  in.  greater  detail  some  of  the  problems  they 
are  experiencing  at  the  lake,  but  I  wanted  to  share  with  you  two  examples  of  boating  violations 
which  the  states  are  seeking  to  address,  The  first  picture  shows  a  power  boat  traveling  at  high 
speed  in  a  "no  wake"  zone  which,  moments  after  the  picture  was  taken,  nearly  swamped  the 
small  sailboat.  In  the  second  picture,  I  am  advised  that  at  least  two  of  the  boaters  were  underage 
for  consuming  alcohol  and  that  the  individuaht  were  operating  the  boat  in  a  reckless  and 
negligent  maimer,  intimidating  other  boaters  on  the  lake. 

The  compact  legislation  before  you  today  would  provide  the  states  of  Maryland  and  West 
Virginia  with  concurrent  jurisdiction  over  the  project  to  enable  them  to  jointly  enforce  natural 
resource  and  boating  lav^  and  regulations   This  approach  eliminates  the  need  to  redefine  the 
boundary  between  the  two  States  for  law  enforcement  purposes.  As  required  before 
Congressional  action  can  be  taken,  the  compact  was  approved  by  the  legislatures  uf  Marylaud 
and  West  Virginia  in  their  1993  and  1994  legislative  sessions,  respectively. 

The  legislation  is  strongly  supported  by  the  U.S.  Army  Corps  of  Engineers  and  the  State 
of  Maryland.  1  would  like  to  submit  for  the  record  letters  fi'om  Baltimore  District  Engineer  Col. 
Inouye  and  fi'om  Maryland's  Secretary  of  the  Department  of  Natural  Resources,  John  Griffin. 
imderBcoiing  their  support  for  the  project.     In  order  to  ensure  a  fiill  measure  of  protection  for 
the  visiting  public  and  the  area's  natural  resources,  I  urge  the  Committee  to  act  swittly  on  the 
legislation. 
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Mr.  Gekas.  We  recognize  the  gentleman  from  West  Virginia,  Mr. 
Mollohan. 

STATEMENT  OF  HON.  ALAN  B.  MOLLOHAN,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  WEST  VIRGINIA 

Mr.  Mollohan.  Thank  you,  Mr.  Chairman,  Mr.  Reed,  members 
of  the  committee. 

I  am  very  pleased  to  appear  today  to  testify  on  behalf  of  H.J. 
Res.  113,  regarding  the  compact  for  the  management  of  the  Jen- 
nings Randolph  Lake.  I  am  pleased  also  to  appear  with  Senator 
Sarbanes,  who  is  a  real  leader  with  regard  to  this,  and  my  col- 
league. Congressman  Bartlett,  who  represents  Maryland  right 
across  the  line,  and  I  am  pleased  to  have  worked  with  him  on  tnis 
matter. 

Senator  Sarbanes  has  done  a  truly  excellent  job  of  summarizing 
the  issue.  Interestingly,  the  Jennings  Randolph  Lake,  the  primary 
motivation  for  constructing  this  project  was  water  quality,  as  the 
Senator  alluded  to  and  described,  in  the  Washington  area. 

There  is  a  tower  going  down  into  this  lake  from  the  surface  down 
to  the  bottom,  which  has  a  capability  of  mixing  water  at  different 
levels.  And  those  water  levels  are  measured  for — their  purity  or 
lack  of  purity  and  for  their  temperature  so  they  can  control  by 
opening  up  valves  at  different  levels,  different  depths  and  letting 
in  different  water  qualities. 

They  can  control  the  quality  of  the  north  branch  of  the  Potomac 
River,  which  is  what  the  Bloomington  Dam  dams  up.  They  can  con- 
trol water  quality  down  through  the  north  fork  of  the  Potomac 
River,  and  in  the  process  control  the  water  quality  as  it  comes 
down  through  all  of  those  communities  into  Washington.  That  was 
really  the  impetus  behind  the  project,  as  Senator  Sarbanes  gra- 
ciously noted. 

Senator  Randolph  as  well  as  Senator  Byrd  were  very  instrumen- 
tal in  the  projects.  Senator  Randolph  being  a  great  promoter  of 
public  works — ^he  is  still  living,  by  the  way,  and  I  know  that  he 
would  be  extremely  pleased  that  tne  opportimity  exists  coming  out 
of  this  initial  purpose,  opportunity  exists  for  a  broader  use  of  the 
lake,  and  that  is  what  is  happening  here. 

The  water  quality  mission  is  being  performed  admirably  and  now 
the  recreational  opportunity  is  really  growing.  As  the  Senator 
noted,  it  is  growing  very  rapidly.  That  creates  a  lot  of  management 
kind  of  issues,  not  only  law  enforcement  issues,  as  the  demonstra- 
tive evidence  that  the  Senator  introduced  lets  us  see  very  clearly, 
but  also  natural  resource  management  issues,  the  laws  are  a  bit 
different  on  both  sides  of  the  lake  with  regard  to  law  enforcement 
and  local  resource  management. 

The  locals  have  been  working  together,  wonderfully  well  together 
to  make  the  compact  work  successfully,  and  it  is  time  for  the  Con- 
gress to  move  and  give  them — allow  tnem  to  come  to  closure  on  all 
of  these  issues. 

We  very  much  appreciate  the  chairman  and  the  committee's  in- 
terest in  it,  and  we  are  thrilled  with  the  idea  that  the  compact 
could  move  in  this  session  of  Congress. 

Again,  I  want  to  express  my  appreciation  for  making  this  oppor- 
tunity available  to  appear  and  speak  on  behalf  of  the  legislation. 
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Mr.  Gekas.  We  thank  the  gentleman. 

And  we  turn  to  our  colleague  from  Maryland,  Roscoe  Bartlett. 

STATEMENT  OF  HON.  ROSCOE  G.  BARTLETT,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  MARYLAND 

Mr.  Bartlett.  Thank  you  very  much,  and  I  would  ask  that  the 
full  text  of  my  remarks  might  be  included  in  the  record. 

Mr.  Gekas.  Without  objection,  the  statements  of  all  the  wit- 
nesses will  be  accepted  for  the  record. 

Mr.  Bartlett.  Tnank  you.  I  will  make  a  few  brief  remarks. 

Mr.  Chairman  and  members  of  the  committee,  I  appreciate  the 
opportunity  to  appear  before  you  today  in  fulfillment  of  our  con- 
stitutional duty  to  review  and  approve  a  compact  between  two 
States,  in  this  case,  the  States  of  Maryland  and  West  Virginia.  I 
carry  a  copy  of  the  Constitution  with  me  and  find  it  essential  to 
the  legislative  process. 

I  note  in  the  Constitution  of  the  United  States,  article  I,  section 
10,  that  it  states,  "no  State  shall  without  the  consent  of  Congress 
enter  into  any  agreement  or  compact  with  another  State,"  thus  the 
reason  for  our  appearance  today. 

H.J.  Res.  113,  which  is  before  you  today,  presents  the  desire  of 
two  States,  Maryland  and  West  Virginia,  to  work  together  in  the 
best  interest  of  managing  the  Jennings  Randolph  Lake  Project  lo- 
cated in  Garrett  County,  MD,  and  Mineral  County,  WV. 

Senator  Sarbanes  mentioned  some  uncertainty  about  State 
boundaries.  We  have  a  very  interesting  situation  here,  unlike  most 
States  which  are  separated  by  a  river,  the  State  boundary  does  not 
go  down  the  middle  of  the  Potomac  River;  Maryland  owns  the  Poto- 
mac River. 

Does  that  mean  when  we  dam  up  the  Potomac  River  and  make 
it  larger,  does  Maryland  get  bigger  and  West  Virginia  get  smaller? 
So  there  are  obviously  some  uncertainties  about  State  boundaries 
here  since  the  Potomac  River  is  owned  by  Maryland  and  not  half 
of  it  owned  by  West  Virginia. 

As  with  our  national  wildlife  refuges,  the  Jennings  Randolph 
Lake  Project  can  be  a  source  of  continuing  enjo3Ament  for  this  and 
generations  to  come;  for  young  and  old  who  enjoy  boating,  swim- 
ming, fishing,  and  other  wholesome  outdoor  activities.  At  the  same 
time,  the  lake  and  its  environment  can  contribute  to  this  Nation's 
network  of  land  and  water  whose  purpose  in  concert  with  rec- 
reational use  is  to  provide  a  conservation  resource  for  fish,  wildlife 
populations  and  plants. 

Mr.  Chairman,  I  would  ask  that  your  committee  look  favorably 
on  H.J.  Res.  113,  and  see  that  this  resolution  is  favorably  reported 
to  the  full  House  for  a  floor  vote.  This  resolution  was  mtroduced 
October  17,  1995,  and  has  been  passed  by  Senate.  The  States  of 
Maryland  and  West  Virginia  are  waiting  to  do  their  part  in  imple- 
menting this  important  compact. 

Thank  you  very  much  for  the  privilege  of  testifying. 

[The  prepared  statement  of  Mr.  Bartlett  follows:] 

Prepared  Statement  of  Roscoe  G.  Bartlett,  a  Representative  in  Congress 
From  the  State  of  Maryland 

Mr.  Chairman,  and  members  of  the  Committee,  I  appreciate  the  opportunity  to 
appear  before  you  today  in  fulfillment  of  our  Constitutional  duty  to  review  and  to 
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approve  a  compact  between  two  states — in  this  case  the  States  of  Maryland  and 
West  Virginia.  I  carry  a  copy  of  the  Constitution  with  me  and  find  it  essential  to 
the  legislative  process.  I  note  that  in  the  Constitution  of  the  United  States,  Article 
I,  Section  10  it  states: 

No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of  Tonnage, 
keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into  any  Agreement 
or  Compact  with  another  State,  or  with  a  foreign  Power,  or  engage  in  War, 
unless  actually  invaded,  or  in  such  imminent  Danger  as  will  not  admit  of 
delay.  (Emphasis  supplied.) 

HJ.  Res.  113  which  is  before  you  today,  presents  the  desire  of  two  States — ^Mary- 
land and  West  Virginia — ^to  woric  together  in  the  best  interests  of  managing  the  Jen- 
nings Randolph  Lake  Project  located  in  Garrett  County,  Maryland  and  in  Mineral 
County,  West  Virginia.  Congressional  approval  is  required  so  that  the  States  of 
Maryland  and  West  Virginia  oy  interstate  compact  may  enjgage  in  a  cooperative  ef- 
fort of  natural  resource  conservation  and  preservation  of  this  lake  for  the  enjoyment 
of  the  inhabitants  of  both  States  and  as  a  scenic  and  recreation  asset  for  the  nation 
as  whole. 

These  are  not  incompatible  objectives  if  the  States  and  the  United  States  Corps 
of  Enjgineers  join  together  in  providing  reasonable  and  consistent  regulation  of  boat- 
ing, fishing  and  other  recreational  activities.  Through  foresight  and  cooperation 
water  resource  development  programs  can  be  deviseathat  harmonize  recreational 
activities  with  the  plaiming,  development,  maintenance,  and  coordination  of  wildlife 
conservation  and  rehabilitation. 

It  is  important  to  note  that  Congress  in  passing  the  Flood  Control  Act  of  1944 
recognized  the  beneficial,  dual  use  of  public  works  for  flood  control  by  authorizing 
the  Secretary  of  the  Army  "to  construct,  maintain  and  operate  public  park  and  rec- 
reational facilities  in  reservoir  areas  .  .  .for  the  purpose  of  boating,  swimming, 
bathing,  fishing,  and  other  recreational  purposes,  so  long  as  the  same  is  not  incon- 
sistent with  the  laws  for  the  protection  of  fish  and  wildlife  of  the  State(s)  in  which 
such  area  is  situated." 

As  with  our  National  Wildlife  Refuges,  the  Jeimings  Randolph  Lake  Project  can 
be  a  source  of  continuing  enjoyment — for  this  and  generations  to  come — for  young 
and  old — who  eiyoy  boating,  swinuning,  fishing  and  other  wholesome,  outdoor  rec- 
reational activities.  At  the  same  time,  the  IsJce  and  its  environ  can  contribute  to  this 
nation's  network  of  lands  and  waters  whose  purpose,  in  concert  with  recreational 
use,  is  to  provide  a  conservation  resource  for  fish,  wildlife  populations,  and  plants. 

The  two  States  and  the  United  States  Corps  of  Engineers  m  their  cooperative  ven- 
ture should  follow  the  guidance  of  the  "National  Environmental  Policy  Act  of  1969" 
(P.L.  91-190)  which— as  contained  in  HJ.  Res.  113 — "encourages  productive  and  en- 
joyable harmony  between  man  and  his  environment,"  and  the  promotion  of  activities 
^which  will  stimulate  the  health  and  welfare  of  man." 

Mr.  Chairman,  I  would  ask  that  your  Committee  look  favorably  on  H.J.  Res.  113 
and  see  that  this  resolution  is  favorably  reported  to  the  full  House  for  a  floor  vote. 
This  resolution  was  introduced  October  17,  1995  and  has  been  passed  by  the  Senate. 
The  States  of  Maryland  and  West  Virginia  are  waiting  to  do  their  part  in  imple- 
menting this  important  compact. 

Mr.  Gekas.  By  all  means. 

Does  any  member  of  the  subcommittee  wish  to  question  any  of 
the  witnesses? 

Mr.  Reed.  No  questions. 

I  just  to  thank  the  witnesses  for  their  excellent  testimony  and  as- 
sure them  we  will  move  as  quickly  as  possible  with  the  help  of  the 
chairman. 

Mr.  Gekas.  Mr.  Nadler. 

With  that,  we  thank  the  panel.  We  do  pledge  we  will  move  it  as 
expeditiously  as  possible. 

Will  Senator  Sarbanes  please  inform  Senator  Byrd  that  West 
Virginia  will  not  be  smaller  following  the  enactment  of  that  com- 
pact? 

Mr.  Sarbanes.  I  very  much  doubt  Senator  Byrd  ever  really  wor- 
ried about  that. 

Mr.  Gekas.  Thank  you  very  much. 
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The  next  panel  on  the  same  subject  matter  will  consist  of  Her- 
bert Sachs,  the  executive  director  of  the  Interstate  Commission  on 
the  Potomac  River  Basin;  Lt.  Col.  Thomas  Turner,  deputy  super- 
intendent of  the  Maryland  Natural  Resources  Police;  and  Maj.  Wil- 
liam B.  Daniel,  assistant  chief  of  the  Law  Enforcement  Section,  De- 
partment of  Natural  Resources,  State  of  West  Virginia. 

We  will  entertain  their  testimony  in  the  order  in  which  I  an- 
nounce their  names.  We  will  tell  them  ahead  of  time  that  their 
written  statements,  if  any,  will  be  accepted  for  the  record  without 
objection. 

We  will  invite  Mr.  Sachs  to  begin  the  verbal  testimony. 

STATEMENT  OF  HERBERT  M.  SACHS,  EXECUTIVE  DHIECTOR, 
INTERSTATE  COMMISSION  ON  THE  POTOMAC  RIVER  BASIN 

Mr.  Sachs.  Thank  you,  Mr.  Chairman.  Good  morning,  members 
of  the  committee,  I  am  Herbert  Sachs,  executive  director  of  the 
Interstate  Commission  on  the  Potomac  River  Basin.  The  basin  in- 
cludes parts  of  Maryland,  Virginia,  Pennsylvania,  West  Virginia, 
and  the  District  of  Columbia,  and  all  are  represented  on  the  com- 
mission. 

We  are  very  pleased  to  be  participating  in  the  restoration  of  the 
north  branch  of  the  Potomac  River,  which  for  decades  was  polluted 
from  mining  activity  and  lack  of  waste  treatment.  With  the  con- 
struction of  the  Jennings  Randolph  Reservoir  concurrent  efforts  by 
the  mining  interests  and  the  States  of  Maryland  and  West  Virginia 
to  correct  mine  drainage  problems,  and  improve  waste  treatment  of 
municipal  and  industrial  point  sources,  the  quality  of  the  river  has 
remarkably  improved.  We  now  are  finding  many  more  uses  for  the 
river  than  what  was  possible  in  the  past. 

I  have  submitted  a  written  statement  for  the  record,  which  I  un- 
derstand will  be  made  part  of  the  hearing.  I  have  also  submitted 
an  one-page  summary  statement,  which  I  believe  has  been  distrib- 
uted as  well. 

Let  me  just  comment  on  a  few  points.  The  Jennings  Randolph 
Lake  began  operating  in  1982.  With  improved  water  quality,  recre- 
ation use  of  the  lake  is  expected  to  increase  dramatically.  As  we 
provide  better  access  and  more  facilities,  more  people  will  be  using 
that  facility. 

At  the  site  of  its  civil  works  project,  the  Corps  of  Engineers  turns 
over  the  management  and  enforcement  of  natural  resources  and 
conservation  laws  to  the  States.  On  the  Jennings  Randolph  Project, 
it  is  extremely  difficult  to  administer  any  type  of  regulations,  be- 
cause as  was  stated  previously,  the  State  boundary  which  is  the 
river  itself  was  inundated  by  the  leike.  The  police  officers  from  the 
two  States  can't  determine  the  extent  of  their  jurisdiction*  and  are 
very  reluctant  to  take  enforcement  action. 

H.J.  Res.  113  remedies  this  problem  through  creation  of  an  inter- 
state compact  which  allows  concurrent  jurisdiction  for  the  two 
States;  the  police  officers  from  either  State  can  go  any  place  on  the 
project  to  enforce  conservation  laws.  The  consent  of  Congress  for 
this  interstate  compact  is  provided  in  the  resolution.  Both  States 
have  previously  given  their  approval  and  the  Senate  has  approved 
identical  legislation  earlier  this  year. 
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The  Corps  of  Engineers,  the  State,  the  local  government  are  now 
working  on  uniform  regulations  for  managing  the  resources  activity 
of  the  project  area.  We  do  need  the  compact  in  order  to  carry  out 
enforcement  activity,  and  respectfully  request  your  assistance. 

Thank  you,  sir. 

Mr.  Gekas.  We  thank  you. 

[The  prepared  statement  of  Mr.  Sachs  follows:] 

Prepared  Statement  of  Herbert  M.  Sachs,  Executive  Director,  Interstate 
Commission  on  the  Potomac  River  Basin 

Mr.  Chairman,  Members  of  the  subcommittee,  and  stafT,  I  am  Herbert  M.  Sachs, 
Executive  Director  of  the  Interstate  Commission  on  the  Potomac  River  Basin  (Com- 
mission). I  appreciate  the  opportunity  to  testify  in  support  of  HJR113.  With  me  is 
Robert  Bolle,  General  Counsel  of  the  Conunission,  and  James  Cummins,  the  Com- 
mission's Associate  Director  for  Living  Resources,  who  will  assist  me  in  answering 
questions  you  may  have. 

The  Commission  was  created  by  compact  in  1940  and  includes  membership  from 
the  Federal  government,  Maryland,  Pennsylvania,  Vii^nia,  West  Virginia,  and  the 
District  of  Columbia.  Among  its  activities,  the  Conmiission  is  chairing  a  task  force 
created  by  an  agreement  of  the  Governors  of  Maryland  and  West  Virginia  that  is 
coordinating  the  restoration  of  the  North  Branch  Potomac  River.  The  Jennings  Ran- 
dolph Lake  and  the  surrounding  federal  area  within  the  project  limits  are  a  signifi- 
cant feature  of  that  watershed  and  crucial  to  the  restoration  effort.  HJR113  relates 
to  an  important  aspect  of  this  effort  by  providing  for  Congressional  approval  of  the 
Jennings  Randolph  Lake  Compact  (Compact)  which  addresses  the  enforcement  of 
conservation  and  natural  resource  laws  on  the  lake  and  adjoining  Federal  land.  The 
Compact  formalizes  the  agreement  between  the  States  of  Maryland  and  West  Vir- 

g'nia,  with  the  concurrence  of  the  U.S.  Army  Corps  of  Engineers  (COE),  to  provide 
r  joint  natural  resources  management  and  the  enforcement  of  laws  and  regula- 
tions relating  to  natural  resources  and  boating  in  the  project  area  which  is  located 
in  Garrett  County,  Maryland  and  Mineral  County  West  Virginia.  Congressional  ap- 
proval of  the  Compact  is  required  by  Article  I,  Section  10,  Clause  3  of  the  U.S.  Con- 
stitution pursuant  to  which  states  are  expressly  forbidden  from  entering  into  any 
agreement  or  compact  with  other  states  without  the  consent  of  Congress. 

The  Compact  is  necessary  because  of  the  circumstances  surrounding  the  develop- 
ment of  Jennings  Randolph  Lake.  Authorized  by  the  87th  Congress  in  1962  as  Pub- 
lic Law  87-874,  the  Project,  which  is  operated  and  maintainea  by  the  COE,  became 
operational  in  1982  serving  the  authorized  purposes  of  flood  control,  augmentation 
for  water  supply  and  water  quality  improvement,  and  recreation.  Creation  of  the 
lake,  along  with  an  effective  effort  by  the  mining  interests  and  the  States  of  Mary- 
land and  West  Virginia  to  correct  mine  drainage  problems,  and  improved  waste 
treatment  of  municipal  and  industrial  point  sources,  have  turned  this  watershed 
around.  What  was  once  a  foul  smelling,  badly  polluted  body  of  water,  the  North 
Branch  Potomac  River  has  been  cleaned-up  to  the  point  where  it  is  now  providing 
excellent  fisheries  and  recreational  opportunities  that  many  believe  will  be  of  sig- 
nificant benefit  to  in  area  with  a  longstanding  depressed  economy. 

At  the  site  of  its  civil  works  projects,  the  COE  typically  turns  the  management 
and  enforcement  of  natural  resources  laws  and  regulations  over  to  the  states.  In  the 
area  of  the  Project,  the  natural  river  was  the  boundary  between  Maryland  and  West 
Virginia.  The  creation  of  the  Lake  obliterated  this  boundary,  which  in  some  places 
can  be  as  deep  as  250  feet  of  water,  bringing  into  question  the  law  enforcement  ju- 
risdiction of  the  two  states.  Re-establishing  the  precise  location  of  the  boundary  on 
the  Lake  would  be  difficult,  if  not  impossible  because  of  the  highly  meandering  na- 
ture of  the  former  river  boundary.  Because  of  the  jurisdictional  questions  generated 
by  the  lack  of  an  identifiable  boundary,  enforcement  of  natural  resources  and  boat- 
ing laws  and  regulations  on  the  Lake  and  Project  area  has  been  tentative,  and  for 
practical  purposes,  impossible. 

The  Jennings  Randolph  Lake  Compact  resolves  the  enforcement  problem  by  pro- 
viding for  the  concurrent  jurisdiction  of  the  two  states  over  the  Project  area  with 
respect  to  such  laws  and  regulations.  Such  jurisdiction  eliminates  the  need  to  delin- 
eate and  physically  mark  a  Maryland  West  Virginia  boundary  through  the  lake  be- 
fore effective  law  enforcement  authority  can  be  established.  The  Compact  has  the 
full,  unqualified  support  of  all  parties  involved.  It  is  a  component  of  the  1993  North 
Branch  Potomac  River  Water  Quality  and  Recreational  Improvement  Agreement 
signed  by  the  Governors  of  Maryland  and  West  Virginia.  The  Compact  was  drafted 
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through  the  joint  eflbrts  of  the  two  states,  the  COE  and  the  Commission.  It  was  ap- 
proved by  the  Maryland  legislature  in  1993  and  by  the  West  Virginia  legislature  m 
1994.  In  addition,  the  Compact  was  approved  by  the  Senate  earlier  this  year  in  S.J. 
Res.  205. 

In  summary,  the  Compact  is  a  crucial  element  for  the  success  of  the  Jennings 
Randolph  Lake  Project,  and  I  urge  its  approval  by  your  Committee.  Until  the  Com- 
pact is  passed,  the  enforcement  of  natural  resources  and  boating  laws  and  regula- 
tions in  the  Project  will  remain  nonexistent  to  the  detriment  of  both  the  public  and 
the  management  agencies. 

This  concludes  my  testimony.  I  will  be  happy  to  answer  any  questions. 

Summary  of  H.J.  Res.  113 — Jennings  Randolph  Lake  Project  Compact 

HJ.  Res.  113  gives  Congressional  consent  to  the  Jennings  Randolph  Lake  Project 
Compact  (Compact)  entered  into  and  approved  by  the  States  of  Maryland  and  West 
Virgmia  with  the  concurrence  of  U.S.  Army  Corps  of  Engineers  (COE)  to  provide 
for  joint  resource  management  and  enforcement  of  natural  resources  and  boating 
laws  and  regulations  at  the  Jennings  Randolph  Lake  Project.  (Project)  Following  is 
a  summary  of  the  Resolution  Section  1.  Congressional  Consent. 

SECTION  1.  CONGRESSIONAL  CONSENT 

Preamble 

The  Preamble  sets  forth  the  desire  of  the  signatory  parties  to  enter  into  the  Com- 

{)act,  describes  the  authority  of  the  parties  to  enter  the  Compact  and  their  reasons 
or  doing  so,  and  states  the  agreement  of  the  two  States,  with  the  concurrence  of 
the  COE,  to  the  Compact. 

Article  I — Name,  Findings,  and  Purpose 

Article  I  of  the  Compact  states  the  Compact's  name  and  the  public  purposes  un- 
derlying the  agreement.  It  also  describes  the  purpose  of  the  Compact  to  be  that  the 
parties  thereto  have  and  exercise  concurrent  jurisdiction  over  the  Project,  concern- 
ing natural  resources  and  boating  laws  and  regulations,  not  withstanding  any 
boundary  preexisting  before  the  Project's  creation. 

Article  II — District  Responsibilities 

Article  II  describes  the  responsibilities  of  the  COE  which  are  to  be  carried  out  hy 
the  COE  Baltimore  District.  Under  this  Article,  the  COE  acknowledges  the  authori- 
ties and  responsibilities  of  the  Maryland  and  West  Virginia  Department  of  Natural 
Resources  (L)NRs)  in  the  establishment,  administration  and  enforcement  of  natural 
resources  laws  and  regulations  applicable  to  the  Project,  provided  that  the  laws  and 
regulations  promulgated  by  the  States  support  and  implement  the  intent  of  COE 
regulations  governing  the  Project's  public  use. 

The  COE  also  agrees  to  consult  with  the  DNRs  of  the  two  States  prior  to  the  issu- 
ance to  permits  for  special  events  and  requires  all  permits  to  require  the  permit  tee 
to  comply  with  all  state  laws  and  reflations.  In  addition,  the  COE  also  agrees  to 
consult  with  the  State  DNRs  regarding  recommendations  for  regulations  affecting 
natural  resources  at  the  Project  which  it  believes  desirable  for  public  safety,  admin- 
istration for  public  use,  and  safety. 

Consultation  is  also  to  take  place  with  respect  to  the  marking  of  the  Project's  lake 
with  buoys,  aids  to  navigation  and  regulatory  markers.  In  this  regard,  the  COE 
agrees  to  provide,  install  and  maintain  these  items. 

The  C(JE  also  agrees  to  allow  hunting,  fishing,  boating  and  trapping  in  the 
Project  and  to  provide,  install,  and  maintain  public  ramps,  parking  areas,  docks  and 
other  amenities. 

Finally,  the  COE  agrees  to  provide  prior  notice  of  reservoir  draw  downs  to  the 
DNRs  except  for  draw  downs  to  establisn  normal  lake  levels  after  flood  control  oper- 
ations and  those  resulting  from  routine  water  control  management  operations. 

Article  III — State  Responsibilities 

Article  III  describes  the  responsibilities  of  the  States  of  Maryland  and  West  Vir- 
ginia under  the  Compact.  In  part,  each  State  agrees  that  it  will  have  and  exercise 
concurrent  iurisdiction  with  the  other  States  and  the  COE  for  the  purpose  of  enforc- 
ing the  civil  and  criminal  laws  of  the  respective  States  relating  to  natural  resources 
and  boating  laws  and  regulations  over  the  Project.  Each  State  also  agrees  to  enforce 
the  natural  resources  and  boating  laws  and  regulations  relating  to  the  Project  and 
to  provide  training  to  COE  employees  to  famuiarize  them  with  natural  resources 
and  boating  laws  and  regulations  as  they  relate  to  the  Project.  Furthermore,  each 
agrees  to  inform  the  Project  manager  of  any  emergencies  of  unusual  activities  occur- 
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ring  on  the  Project  and  to  supply  the  COE  with  the  contact  person  for  notifications 
of  draw  downs  from  the  lake. 

The  two  States  also  agree  that  the  existing  natural  resources  and  boating  laws 
and  regulations  already  in  effect  in  each  State  shall  remain  in  force  on  the  Project 
until  either  State  amends,  modiiies  or  rescinds  its  laws  and  regulations. 

Under  this  Article,  the  States  also  recognize  the  right  and  responsibility  of  the 
COE  and  other  federal  agencies  to  enforce,  within  the  Project  boundaries,  all  Fed- 
eral laws,  rules,  and  regulations  so  as  to  provide  safe  and  healthful  recreational  op- 
portunities for  the  public  and  to  provide  for  the  protection  of  all  Federal  property 
in  the  Project. 

Article  rV— Mutual  Cooperation 

Under  this  Article,  the  States  and  the  COE  pledge  the  mutual  cooperation  of  rep- 
resentatives of  their  natural  resources  management  and  enforcement  a^ncies  to 
further  the  purposes  of  the  Compact.  Such  cooperation  is  to  include,  but  is  not  lim- 
ited to:  1)  an  annual  meeting,  with  other  meetings  as  necessary,  for  discussion  of 
the  management  of  natural  resources  in  the  Project;  2)  evaluating  natural  resources 
and  boating  and  developing  and  implementing  management  plans  and  programs;  3) 
encouraging  joint  public  information  efforts  and  the  free  interchange  oetween  the 
parties  of  all  relevant  agency  policies  and  objectives  relating  to  me  natural  re- 
sources of  the  PrOjject;  and  4)  entering  into  working  arrangements,  as  necessary  for 
the  use  of  the  Project's  lands,  and  waters,  and  the  construction,  cmd  use  of  buildings 
and  other  facilities  at  the  Project. 

Article  V — General  Provisions 

Under  this  Article,  all  provisions  of  the  Compact  are  deemed  subject  to  the  laws 
of  the  two  States  and  the  United  States.,  and  the  enforcement  and  applicability  of 
natural  resources  and  boating  laws  and  regulations  covered  by  the  Compact  tire  lim- 
ited to  the  lands  and  waters  of  the  Project. 

This  Article  also  provides  that  the  Compact  shall  not  be  construed  to  obligate  any 
party  to  expenditures  in  excess  of  lawfully  authorized  appropriations.  Furthermore, 
the  provisions  of  the  Compact  are  to  be  severable  for  purposes  of  constitutional  in- 
terpretation, and  the  provisions  of  the  Compact  are  to  be  reasonably  and  liberally 
construed  to  effectuate  the  Compact's  stated  purposes. 

Article  V  also  sets  forth  the  procedures  for  making  the  Compact  eflective  and  op- 
erative, for  amending  the  Compact,  and  for  withdrawing  from  the  Compact. 

SECTION  2 

Under  Section  2  of  the  Resolution,  Congress  expressly  reserves  the  right  to  alter, 
amend  or  reap  peal  the  Resolution.  Furthermore,  the  consent  granted  by  the  Resolu- 
tion is  not  to  De  construed  as  impairing  or  in  any  manner  affecting  any  right  or  ju- 
risdiction of  the  U.S,  in  and  over  the  Project. 
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FACT  SHEET 
For  The  Jennings  Randolph  Lake  Project  Compact 

I.  Descnniion  of  the  Compact 

The  Jennings  Randolph  Lake  Project  Compact  (Compact)  is  an  agreement  between  the  States 
of  Maryland  and  West  Virginia,  with  the  concurrence  of  the  U.  S.  Army  Corps  of  Engineers  (Corps), 
to  provide  for  joint  natural  resource  management  and  enforcement  of  laws  and  regulations  relating  to 
natural  resources  and  boating  at  the  Jennings  Randolph  Lake  Project  (Project).   This  project  is  located 
in  Garrett  County,  Maryland  and  Mineral  County,  West  Virginia. 

Under  the  Compact,  the  signatory  states  and  the  Corps  recognize  their  joint  responsibility  for 
the  management  of  natural  resources  and  the  enforcement  of  natural  resources  and  boating  laws  and 
regulations.   In  recognition  of  that  joint  responsibility,  the  Compact  provides  for  the  concurrent 
jurisdiction  of  the  signatories  over  the  lands  and  waters  in  the  Project  concerning  natural  resources  and 
boating  laws  and  regulations,  notwithstanding  any  boundary  between  Maryland  and  West  Virginia  that 
existed  prior  to  the  creation  of  Jennings  Randolph  Lake. 

II.  Need  for  the  Annroval  of  Congress 

Under  Article  I,  Section  10,  Clause  3  of  the  U.S.  Constitution,  states  are  expressly  forbidden 
from  entering  into  any  agreement  or  compact  with  other  states  without  the  consent  of  Congress.   The 
Compact  described  above  clearly  falls  within  the  scope  of  this  provision  and  requires  the  consent  of 
Congress  to  be  effective  and  enforceable. 

III.  Background  and  Explanation 

The  87th  Congress,  under  Public  Law  87-874,  authorized  the  development  of  the  Jennings 
Randolph  Lake  Project  for  the  North  Branch  of  the  Potomac  River  to  provide  for  flood  control,  water 
supply,  water  quality  and  recreation.    Pursuant  to  this  legislation,  the  Corps  (Baltimore  District)  did 
construct  and  now  operates  and  maintains  the  Project. 

Unfortunately,  the  creation  of  the  Lake  obliterated  the  boundary  between  Maryland  and  West 
Virginia  in  that  area  thereby  bringing  into  question  the  law  enforcement  jurisdiction  of  the  two  states. 
Re-establishing  the  precise  location  of  the  boundary  on  the  lake  area  has  been  difficult  and  never 
satisfactorily  resolved  due  to  the  depth  of  the  Lake  and  the  highly  meandering  nature  of  the  former 
river  boundary.   Consequently,  because  of  the  jurisdictional  questions  generated  by  the  lack  of  a 
boundary,  enforcement  of  natural  resources  and  boating  laws  and  regulations  in  the  Project  area  has 
been  tentative  and  virtually  nonexistent. 

The  Compact  provides  for  the  enforcement  of  these  laws  and  regulations  by  establishing  the 
concurrent  jurisdiction  of  the  two  states  over  the  Project  area  for  purposes  of  such  enforcement.    This 
approach  eliminates  the  need  to  agree  upon  and  mark  a  boundary  before  clear  lines  of  law  enforcement 
authority  can  be  established. 

The  Compact  was  adopted  by  the  Maryland  legislature  in  1993  and  by  the  West  Virginia 
legislature  in  February,  1994.    It  is  an  important  element  of  the  North  Branch  Potomac  River  Water 
Quality  and  Recreation  Improvement  Agreement  signed  in  1993  by  Governor  William  Donald  Schaefer 
of  Maryland  and  Governor  Gaston  Caperton  of  West  Virginia.    Without  such  action  by  the  states,  and 
without  the  required  Congressional  approval,  it  is  likely  that  enforcement  of  the  natural  resources  and 
boating  laws  and  regulations  in  the  Project  will  remain,  for  practical  purposes,  nonexistent. 
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CHRONOLOGICAL  HISTORY 

BI -STATE  COMPACT  (MD  t  WV) 

ENFORCEMENT  OF  NATURAL  RESOURCE  LAWS  AND  BOATING  REGULATIONS 


A  few  years  af^er  the  completion  of  construction  of  the  project  in 
1981,  both  Maryland  and  West  Virginia  natural  resources  police 
began  to  express  concern  over  enforcement  of  natural  resource  laws 
and  boating  regulations  on  the  reservoir  due  to  the  laclc  of  a 
clearly  marked  state  boundary  on  the  laJce  surface.  Issues 
regarding  jurisdiction  and  venue  were  the  primary  concerns .  The 
on-shore  boundary  of  Corps  of  Engineers  property  is  clearly  marXed 
in  each  state  at  25  foot  Intervals  and  is  not  a  problem  for  the 
resource  agencies  nor  is  the  state  boundary  in  most  places .  But 
the  state  boundary  upstresua  of  the  dam  is  now  obscured  by  the  lake 
and  the  exact  location  of  the  boundary  is  not  conveniently 
determinate  for  jurisdiction  and  venue  purposes. 

1991/1992  -  The  two  states  agreed  that  an  enforcement  compact  with 
concurrent  jurisdiction  was  the  most  appropriate  method  to  overcome 
the  jurisdiction/venue  problem.  This  would  allow  either /both 
states  to  fairly  and  properly  enforce  the  natural  resource  laws  and 
boating  regulations  on  the  project.  Early  in  1992  the  Interstate 
Commission  on  the  Potomac  River  Basin  (ICPRB)  established  a 
Fisheries  Management  Task  Force  comprised  of  representatives  of  the 
two  states,  the  Corps,  and  ICPRB  to  meet,  review,  discuss,  and 
develop  a  draft  reciprocal  agreement  (Memorandum  of  Understanding, 
or  MOU)  for  the  Jennings  Elandolph  Lake  project  based  upon  similar 
agreements  between  other  states . 

1993/1994  -  The  Memorandum  of  Understanding  developed  by  the  Task 
Force  (the  basis  for  the  compact)  was  agreed  to  by  the  two  states 
in  1993 .  The  Maryland  legislature  passed  the  MOU  in  1993  and  the 
West  Virginia  legislature  passed  it  in  1994. 

1995  -  Legislation  proposing  the  compact  was  introduced  into  the 
Senate  and  passed  in  1995  but  legislation  didn't  make  it  to  the 
floor  in  the  House. 

1996  -  Legislation  proposing  the  compact  was  re-introduced  in  the 
Senate,  passed  unanimously,  and  is  ciorrently  awaiting  action  by  the 
House . 
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ATTACHMENT  #1 


TOTAL  PROJECT  VISnATlON,  1 993- 1 995 
JENNINGS  RANDOLPH  LAKE 


Jennings  Randolph  Lake 

ToM  VMor  Ham  or  Ub 


:  -'  ■;■ 

1^ 

1 

In  1 993  a.  tocal  of  1 63,700  visitor  houts  were  lecorrifd.  Tlie  fiollowing  year  v&sitatian 
rose  7  pezcent  to  174,400  vioiiar  hours,  in  1995  it  Inczeased  13  pexotnt  to  197300 
visitor  houzs,  and  the  ovenii  visitzdon  izuzeased  21  percent  from.  1993.  The  gn{ih 
and  dure  on  this  page  show  the  triationahip  between  the  three  yeaza. 
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ATTACHlwIENT  #2 


TOTAL  BOAT  LAUNCH  VISITAIION.  1993-1995 
HOWELL  RUN  BOAT  LAUNCH 


Vlsitatian  at  Jennings  Randolph  Lake  is  spread  among  five  reoeeation  axcas:  Robert 
W.  Craig  Campground.  Ho«veO  Run  Boat  launch.  Howell  Run  Picnic  Area,  and  the 
Mai^dand  and  West  Vlrgjinia  Overiooka.  Reoeatien  areaa  ^th  the  hi^ieit  vlaltazion 
aze  the  Howell  Run  Boat  Launch  and  the  Robert  W.  Craig  Campgtimnd. 

HowmH  Run  Best  Launch 


r.- 

h 

« 

— 

The  Howell  Run  Boat  Launch  oeperiaieed  an  overall  inoeaae  in  viaitation  bam  1993 
CO  1995  (16  percent).  The  sll^u -viaitatien  deoease  in  1994.  as  ahown  in  the  graph 
and  table,  is  arzribuced  to  an  abnormally  ood,  but  ooceedingly  dry  summer  (the  boat 
launch  wu  dosed  in  July  1994  due  to  ectremdy  low  lake  levela).  However.  1995 
rebounded  with  a  SO  percent  increase  over  1994.  Tlie  variance  in  viidtor  hours 
between  1993  and  199S  is  due  to  lake  fluctuatioiu  during  the  iccxeaxion  season.  The 
boat  laund  Is  closed  by  pre|ect  sta£F  when  the  ial^  level  £>lls  below  1 ,445  feex  mean 
sea  level  (MSL)  or  xiscs  above  1,470  feet  MSL.  Badcally.  the  amount  of  precipitation 
received  in  the  watershed  each  year  directly  aflfertt  the  idaicadon  numbers  at  Che  boat 
launch. 
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ATTACHMENT  #3    TOTAL  dAMPGROUND  VISTIATION,  1 993. 1 995 

JENNfNGS  RANDOLPH  lAKE 

Robert  W.  Craig  Campground 


m 


The  Roben.  W.  Craig  Campground  has  expeiienced  a  sveady  and  significant  inoeaae 
la  visituion  tarn.  1993  to  1995.  The  campgratnui  has  a  total  of  87  dtes;  23  sites 
weie.  ujuvmed  to  elecoic  in  1995  bringing  the  total  sices  'wlth  rin  i  liaty  to  48.  Ov^ 
the  three  year  pedod  zepresenced  in  the  graph  and  chart,  visitation  has  inoeased  24 
pocoit,  at  a  cvezage  of  over  14.000  >riaitar  heun  per  year. 


POTOMAC  RTVER  BASIN 
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CumberJand,  Maryland,  Friday.  July  1, 1994 


Jennings  Randolph 
Lake  pact  In  the  works 


K2T2MILLEn  —  LegisJatusn 
allowing  for  a  Joint  agreement 
between  Maxyiand  and  Went  Vir- 
ginia  Chat  would  nllotv  /or  .etter 
moTiagcxncnL  of  Jcntiings  Ran* 
dolph  Lake  was  iutraduccd  ihia 
week  by  U^.  Senator  Paxil  Sar- 
banes. 

The  measuno  ia  co'eponaorcd 
by  U.S.  Senator  Barbara  Mllcuisid 
and  West  Virginia  Senators 
Rohert  Dyrd  and  Jay  Rodcefdlcr. 

Located  on  Uie  nortii  branch  of 
the  Potomac  River  In  Gorrclt 
County,  Maryland  and  Muxerol 
County,  West  Virginia,  tlic  lake  is 
STDWing  in  popularity  as  a  recm- 
ational  site  and  bettor  tnaiiago- 
nients  ofiks  resources  is  needed. 
To  enhance  the  water  quality 
of  the  Potomac,  improve  water 
supply  and  Incriuisa  rcereationai 


opportuniUos.  Lho  laka  was  creat- 
ed in  10B2  With  a  dzun  across  the 
river. 

Uhfortunataiy,  iho  crBation  of 
the  lake  removed  the  natural 
boundary'  bet\vecn  the  two  states. 
The  meandering  nature  of  Uic 
Comior  river  and  the  depth  of  Uie 
lake  Juvc  msiio  it  Impossible  to 
re>csLahlish  Uic  predsc  location 
oftlicboundojy. 

The  Sarbancs  IcgislaLion  wiil 
provide  the  two  slates  with  con- 
current Jurisdiction  over  tho  piTi- 
Jcct  area  lo  enable  them  Lo  jouiUy 
enforce  natural  resource  boating 
laivs  and  regulations. 

The  agrcemciiL  would  also 
cover  recreation  in  Uic  lake  area. 

Congressional  approval  of  the 
agrasment  Is  required  by  tlio 
Constitution. 


47 


(Cumberland  Times-News) 


^/ .v..  :.    :..:.   Cumbartand/JMaryland;  Friday,  S«ptamb«r  22.  IBBST." 

^enate  OKs  leglslatlon^for 
Jennings  Randolph  Lake  pact 


WASMUtGTON   —  Tfac   VS.   SoxiAle 

•  <  ,|pn"''q""«  appTDvnl  Thutsday  to  ' 

atlon  allawiaf  iUr^aai  mad  W«st 
— ^       lim,  to  mater  lata  ■  Joint  BHiamuiwnt 
far  Jawing  Roadoiph  ijsk^  uid  UJS. ' 
San.  Pml  aariiasea. 
I  SnrlsmafaiirodueadUietneasurB. 

•  TtaelikelsaatfaeNerUiBnachoftte 
Potaoue  Bi*er  In  Gan«tt  Ceuo^,  aad 
Uiaenl  Countr.  W.Va. 

■  Tte  icgisUtiaa  will  enable  MuyUod 

vnd  ^est  VSrstnla  to  idinUy  enfince  nai^ 
utal  reaouxea  *""tlng  ixm  and  regula- 
tions byprmiOias  then  with  eueuBVBt 
JurUdietMn  over  tna  prajGct  Bx«a. 

BettO'  laka  reiouee  masageaiant  Is 

.  needed  aa  U  becomea  an  jocxeaaiiiabr 

more  popular  zeenBttoaal  sita'ler  ytai- 

tors  aod  reddanta  of  botli  stacea,  tao  aaiiL 

"Jmrrinc«  Baadolph  Lakb  ofTen  tte- 
lucadaua  potaatial  Im  Western  Umry 
land.  EavlnnmantaJIjr.  It  la  a  siniifleiuit 
part  of  the  JPatomae  BKcr  beau  and  a 
gjtfeaX  f  nmpiinr nt  af  our  efflbrta  tplewr 

add  IovbIs  in  the  river  and  rcstAre  liebl>  ^ 
uu  for  flsh  Bjiii  other  witdllfa."  aald  Su- 
honca. 

'EconomlcnUy.  it  can  be  the  fecai  point 
tor  growing  opparbiaitla  in  tlm  areas  of 
tourum  and  rBaeation.  But  iw  mutt  baj- 
"•nca  enviranniencal  pirxeetiaii  and  ea>- 

vnie  prsenaa.  Thla  nrwnpa  nt  will  be  a 
_^  ^tol  port  ox  that  oOart,' 

Cooslructlan  of  an  accoaa  rood  en  tbo 
ilaiyiaiul  side  at  Uie  JaJce  and  iiotv  boot 
-*  ~-Jcs  ara  Buldns  the  lake  a  mora  altne- 
rtPBtinatinn  tor  boating  and  fiihisB  ' 


anthuiiaaka. 

The  waters  balow  ttio  iske  ore  the  site 

:  of  a  thtivlnB  ueut  fiahocy  and  tlto  dear 

i  waters  of  the  lain  and  the  rmir  OR!  dratir- 

I  OHfvisltm  poUad  eo  the  area  bjrita  oac- 

uiBl  beauty. 
H   Sarbaoea  has  taJoui  a  number  of  ttop*   , 
.  Inree^nantaprcservaCfaeiakewiule 
,  mnlrlng  in  faoiuty  more  occossiblc  for 
'  tbe  people  efMafjJond. 

He  haa  wotted  wfCli  the  gavemniaitE 

oC  botb  states  and  the  Aiiny  Cerpa  e{ 
:  En^aeerB  to  inpmvB  the  access  rnd  OB  - 

the  Mtrytand  aide;  he  has  addrcsied  acid 
mine  drainage  on  the  North  Bmneh  of 
the  Patoinac  vtd  tea  has  added  lantraoge 
la  oppraptiatlaaa  bills  to  have  the  Corps 
of  Enfilnoarv  develop  •  new  aonngeiBSit 
plan  tor  the  iaiie. 

..  Jeenlaei  Boidalph  l^ke  waa  ocaled 
'  wntathecDaatnieUanefedamacxoaEUie 
'  livar  in  ItMZ  Thia  wns  dooo  to  enhance 
i  Uie  wnlcr  quality  of  l>ta  Poluntsc,  reduce 
flood  damage.  Improve  the  -wtcr  supply 
and  Inoeaae  opjnutunltlea  lor  lOLie- 
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Editorial 

Randolph  lake 

■  Agreement  to  help 
area  reach  potential 

Tlie  Jennings  Randolpli  Lake  on  Uie  North  Branch  of 
the  Potomac  River  has  a  better  chance  nf  t'ecichusg  il:^ 
puLciituii  aa  H  Lup  tuuiism  and ruciunlion  spot  now  Uiat 
Uie  U.S.  Senate  iias  approved  legislation  making  Mary- 
land and  West  VirgiluB  partners  In  regulating  tJie  anea. 
.  The  man-made  lake  was  created  in  19B2  for  Uie  primary 
ptu^ose  of  improving  Potuniac  lUvcr  walor  quality  and 
eniianciiig  the  area's  water  supply.  The  lake  strelclies 
Into  a  portion  of  Garrett  County  in  Maryland  and  JMIneral 
County  in  West  Virginia- 

.  Although  only  a  few  years  have  passed  since  tlie  huge 
clam  was  constructed,  word  about  Uie  lake's  quality  fish- 
ing and  recreational  appeal  continues  to  spread.  Witli  the 
Maryland-West  Virginia  joint  agrccnicni  now  in  place,  Lhe 
lake  will  be  better  managed  and  be  able  to  reach  its 
potential  as  a  tounsm  and  recreaUon  area. 
.:  The  legisladon  was  sponsored  by  U.S.  Senator  Paul 
Sarbanes,  D-Md.,  and  enables  Uie  two  states  to  iointly 
enforce  natural  resource  boating  laws  and  I'egulaUons  by 
givh^g  the  junadictians  concurrent  regulating  powers. 
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CumbarUind  Tbnaa-NMM 
1C  WadnMday.  OctoMr  II.  IMS 


Congress  urged  to  endorse 
bi-state  lake  compact 


WASHINGTON  —  First  Dis- 
trict Congressman  Aian  B. 
Mollohan.  U-W.  Va,  has  Iniro- 
ducad  legtsiatien  ttiat  eaiia  oti 
Congress  to  andone  the  Jen- 
nings Oandolph  Lake  compact 
Signed  bv  West  Virginia  and 
Maryland. 

"^hls  compact  this  agree- 
ment, is  in  the  best  interest  of 
all  who  anjoy  the  lake  and 
appreciata      its     tremendous 


potential  far  new  reerwatienal 
and  economic  davelopment." 
said  MoUohan.  who  has 
woriwd  to  promota  new  activi- 
ty in  Lho  area, 

"By  aitawinr  our  states  to 
share  oversiehl  ol  Jennings 
Randolph  Lake,  the  compact 
will  enhance  the  >ocol 
resources  and  protect  these 
who  use  Ihcm.  It  will  also  help 
provide  a  slable  foundation  for 

Crowth  fay  cUsdnating  any  ques- 
tions about  juradicthm,"  ha 
added. 

CreaUon  of  the  lako  ehUteralcd 
tJie  houiidaiy  ilnc  between  Mary- 
land  and  Wosl  VIrcinia,  ralKinc 
juricdicUonal  bsuca  that  hava 
severely  hampered  law  enforce- 
mant  there. 

The  two  states.  losoUier  wilii 
(iio  17.S.  Anny  Corps  of  Engt- 
necTB,  forgod  the  compact  to 
nwoiye  ttnse  imtes.  in  the 
aotcunenC  Uicy  acknowledge 
joint  responsibiliiy  far  mnnaijiiig 
the  lakn'a  mourees  and  ciuorc- 
iag  laws  and  tegulaUona. 

MoUolian's  ksglsialjoii  would 
bring  Ute  compact  into  eompU- 
auee  wiUi  tlio  U.S.  ConsUluliuu, 
which  states  that  Cojiijrcss  nnist 
appmra  any  agreements  bclwooa 
stalos. 

Iiilraducing  Uie  mooaure  Is  the 
latost  1x1  a  scrras  al  stops  Moffo- 
ban  has  taken  to  halp  area  resi- 


dents make  lho  most  of  lho 
opporiunlUes  that  Jennings  Ilaa* 
dolph  Lakoprcsaala. 

Through  his  poslUon  on  the 
Ileuso  ApproorialMns  Conunit- 
toe.  Jw  secured  f  «oa,floa  iit  1991  to 
hc^fn  planning  for  eoonomie  end 
recreational  devekipment,  and 
environmentid  renediation,  of 
the  lake. 

He  has  pJaced  fJOO.ooo  bt  m 
funding  measure  this  year  to 
complole  a  new  master  plan  for 
public  use  of  tlio  lake,  and  has 
earmarkad  $170,000  for  a  teasibiU- 
ty  study  of  environmental 
restoration  on  the  North  Branch 
of  Via  Potomac  iUvar. 

MoUolian  said  that  Congross- 
oian  Itosceo  Q.  OarUoli,  It-McL. 
oincd  him  in  sponsoring  Ute  looa- 
:uro  tliat  endorses  the  West  Vir^ 
rinio-Maryland  eafnrucL  Com- 
lanioJi  IcKL^Iation  siionsured  by 
;.6.  Sens,  llflbcrt  C  Uynl  and  Jay 
lockcfaUcr.  both  Il-W.Va.,  and 
tioir  Atarylaiul  eoUeagues  Is 
ending  In  Ute  Senate. 
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Mr.  Gekas.  We  turn  to  Colonel  Turner. 

STATEMENT  OF  LT.  COL.  THOMAS  TURNER,  DEPUTY 
SUPERINTENDENT,  MARYLAND  NATURAL  RESOURCES  POLICE 

Colonel  Turner.  Thank  you,  sir,  I  did  not  bring  a  prepared 
speech,  I  knew  all  of  the  statistical  information  would  oe  given. 

I  am  here  to  respond  to  any  technical  issues  you  may  nave,  and 
I  have  a  couple  of  comments. 

Briefly,  the  river  is  too  deep  and  too  wide  to  be  able  to  mark  for 
your  more  traditional  violations  of  criminal  law.  Time  and  sophisti- 
cated equipment  could  be  brought  in  to  determine  the  exact  loca- 
tion of  the  crime,  to  put  that  m  its  adequate  venue,  but  dealing 
with  the  day-to-day  activities  of  natural  resources  and  boating  vio- 
lations in  which  you  could  have  as  many  as  50  to  60  vessels  run- 
ning back  and  forth  across  the  river,  it  is  inefficient  and  ineffective 
to  have  two  law  enforcement  agencies  enforcing  two  separate  State 
regulations  and  then  expect  the  public  to  be  able  to  voluntarily 
comply. 

By  passing  this  we  would  have  one  uniform  set  of  regulations 
and  the  two  enforcement  agencies  could  interact  more  efficiently 
and  effectively  by  proper  scheduling,  and  we  support  of  passage  of 
this. 

Thank  you  sir. 

Mr.  Gekas.  The  two  agencies  you  are  talking  about 

Colonel  Turner.  From  West  Virginia  and  Maryland. 

Mr.  Gekas.  Do  the  State  police  enter  into  this  at  all? 

Colonel  Turner.  No,  sir.  That  was  a  reference  that  murder,  rape, 
robbery-t3T)e,  if,  Grod  forbid,  that  should  occur,  that  would  be  time 
to  stop  the  action  and  get  the  sophisticated  equipment  and  deter- 
mine the  exact  location,  if  necessary.  But  on  these  misdemeanor- 
type  violations  that  are  occurring  dailv,  it  would  be  more  efficient 
and  effective  and  easier  to  comply  with  the  establishment  of  natu- 
ral resources  and  boating  regulations. 

Mr.  Gekas.  Now  Major  Daniel  of  West  Virginia. 

STATEMENT  OF  MAJ.  WILLIAM  B.  DANIEL,  ASSISTANT  CHIEF 
CONSERVATION  OFFICER,  WEST  VIRGINIA  DIVISION  OF  NAT- 
URAL RESOURCES 

Major  Daniel.  Mr.  Chairman,  members  of  the  subcommittee,  I 
thank  you  for  the  opportunity  to  come  before  you  and  speak  about 
H.J.  Res.  113. 

As  I  said,  my  name  is  William  B.  Daniel,  and  I  am  the  assistant 
chief  conservation  officer  of  the  Law  Enforcement  Section  of 
LFDNR  in  West  Virginia.  This  resolution  will  simply,  like  everyone 
else  has  said  before  me,  authorize  joint  law  enforcement  activities 
on  the  project,  mainly  on  the  water.  When  you  are  on  land  you 
know  where  you  are,  but  when  you  are  on  the  water  you  don't 
know  what  State  you  are  in. 

This  project  was  flooded  in  1981,  and  became  operational  in 
1982.  We  were  very  uncertain  about  our  jurisdiction  when  we  went 
out  to  do  law  enforcement  activities  on  the  water.  The  courts  de- 
mand that  you  know  where  you  are  and  establish  venue  and  know 
where  your  jurisdiction  Hes.  The  passage  of  this  resolution  would 
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/ 
certainly  assist  us  and  make  us,  as  law-enforcement  officers,  feel 
more  comfortable  when  we  are  out  there  enforcing  the  laws. 

I  urge  you  all  to  take  auick  action  on  this  issue,  and  I  thank  you 
for  the  opportunity  to  be  nere. 

[The  prepared  statement  of  Major  Daniel  follows:] 

Prepared  Statement  of  Maj.  William  B.  Daniel,  Assistant  Chief 
Conservation  Officer,  West  Virginia  Division  of  Natural  Resources 

Mr.  Chairman  and  members  of  the  Subcommittee,  thank  you  for  the  opportunity 
to  present  information  regarding  House  Joint  Resolution  113,  Ratification  of  the 
Jennings  Randolph  Lake  Compad:.  My  name  is  William  B.  Daniel.  I  am  the  Assist- 
ant Chief  Conservation  Oflicer  for  the  West  Virginia  Division  of  Natural  Resources. 
The  West  Virginia  Division  of  Natural  Resources  is  the  state  agency  responsible  for 
the  enforcement  of  the  States  natural  resource  laws  and  regulations. 

House  Joint  Resolution  1 13  will  authorize  joint  law  enforcement  activities  on  the 
Jennings  Randolph  Lake  between  the  States  of  West  Virginia  and  Maryland.  The 
lake  is  on  the  border  of  the  two  states  in  Minertd  County,  West  Virginia  and  Garrett 
County,  Maryland.  When  this  project  was  flooded  in  1981,  we  could  no  longer  deter- 
mine the  jurisdictional  boundary  required  by  courts  for  the  successful  execution  of 
law  enforcement  activities  related  to  angling  and  boating  laws. 

With  the  assistance  of  the  Interstate  Commission  on  the  Potomac  River  Basin, 
both  Maryland  and  West  Virginia  legislatures  have  passed  identical  bills  providing 
for  an  interstate  compact  that  would  permit  either  state  to  take  the  appropriate  law 
enforcement  actions  on  Jennings  Randolph  Lake.  Congress  must  ratify  these  com- 
pacts before  the  two  states  may  proceed  with  the  promulgation  of  rules  relating  to 
the  angling  and  boating  laws  on  this  popular  reservoir. 

Mr.  Chairman,  the  Senate  has  completed  action  on  a  companion  resolution  and 
we  urge  expeditious  passage  of  House  Joint  Resolution  113.  I  would  be  pleased  to 
take  any  questions  you  may  have. 

Mr.  Gekas.  We  thank  you  for  your  testimony. 

Does  any  member  of  the  subcommittee  wish  to  offer  any  ques- 
tions? 

Mr.  Reed,  Mr.  Nadler,  Mr.  Inglis. 

One  historical  note;  is  this  the  area  where  General  Stuart  started 
his  trek  to  Pennsylvania  then  got  lost;  do  we  know? 

We  don't  know. 

All  right,  thank  you  very  much. 

We  will  do  as  we  told  the  other  panels,  our  best  to  move  this  as 
fast  as  possible. 

For  the  information  of  the  members,  we  will  begin  the  testimony 
on  the  next  issue  with  our  panel  of  witnesses  until  we  have  a 
quorum.  As  soon  as  a  quorum  appears  for  the  markup,  we  will  sus- 
pend the  panel,  and  return  to  the  markup.  After  which,  we  will  re- 
turn to  the  panel  for  their  testimony. 

We  note  the  presence  of  the  gentleman  from  Ohio,  Mr.  Chabot, 
and  the  gentleman  from  South  Carolina,  Mr.  Inglis.  We  will  wait 
the  presence  of  one  more  member,  then  at  that  point,  we  may  have 
to  interrupt  the  testimony  to  proceed  to  markup  on  the  previous  is- 
sues, then  return  to  you. 

We  have  with  us  today  for  this  portion,  the  oversight  hearing  on 
the  reauthorization  of  Negotiated  Rulemaking  Act,  Mr.  Joseph  A. 
Dear,  Assistant  Secretary  of  the  Occupational  Safety  and  Health 
Administration;  Mr.  Eric  Waterman,  National  Erectors  Association; 
and  Mr.  Philip  Harter,  who  chairs  the  administrative  law  and  reg- 
ulatory practice  segment  pertaining  to  the  American  Bar  Associa- 
tion. 

This  testimony,  of  course,  is  in  keeping  with  what  many  have 
perceived  a  central  focus  of  this  Congress,  and  that  is  on  the  bu- 
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reaucracy,  its  rulemaking  and  its  effect  on  the  public,  business  and 
commerce,  and  on  individual  landowners,  homeowners,  the  whole 
gamut  of  objects  of  rulemaking.  To  that  effect,  this  subcommittee 
and  the  Congress  have  been  involved  in  several  regulatory  reform 
bills. 

The  reform  we  are  discussing  today  has  good  precedent  because 
it  became  law  back  in  1990,  when  President  Bush  signed  it  into 
law,  and  has  worked.  We  have  noted  in  many  situations  that  re- 
quired commonsense  agreements  between  those  who  are  to  be  regu- 
lated and  those  who  have  to  enforce  the  will  of  the  Congress 
through  the  rules  that  they  have  promulgated.  So  this  is  a  natural 
outcome  of  the  continued  interest  that  we  note  in  this  field. 

We  are  in  a  position  now  where  following  this  hearing  we  can  try 
to  negotiate  a  Senate-House  compromise  of  this  matter  in  due 
course. 

So  with  that,  we  will  begin  with  the  testimony  of  Mr.  Dear. 

STATEMENT  OF  JOSEPH  A.  DEAR,  ASSISTANT  SECRETARY, 
OCCUPATIONAL  SAFETY  AND  HEALTH  ADMINISTRATION 

Mr.  Dear.  Thank  you,  Mr.  Chairman,  members  of  the  committee. 
I  appreciate  this  opportunity  to  discuss  the  Occupational  Safety 
and  Health  Administration's  efforts  to  improve  its  standard-setting 
process  through  the  use  of  negotiated  rulemaking. 

Before  I  get  into  the  specifics  of  our  experience,  I  would  just  like 
for  a  moment  to  place  this  experience  in  the  context  of  OSHA's 
larger  reinvention. 

President  Clinton's  1995  "New  OSHA"  initiative  talked  about 
how  OSHA  should  emphasize  partnerships  in  how  it  goes  about  im- 
proving worker  health  and  safety,  to  use  common  sense  in  develop- 
ing and  enforcing  regulations,  and  to  develop  a  new  agency  culture 
that  focuses  on  reduction  of  injury  and  illness  rates  rather  than  on 
a  processor  of  redtape. 

In  response  to  this  concern,  OSHA's  cooperative  partnership  ef- 
forts use  penalty  reduction  and  other  incentives  for  employers  who 
make  a  good-faith  effort  to  protect  their  workers  while  maintaining 
the  agency's  traditional  enforcement  program  where  that  is  the  ap- 
propriate action  to  take. 

OSHA's  Maine  200  program,  its  focused  inspection  program  in 
construction  which  targets  only  the  most  serious  hazards  in  con- 
struction sites,  a  phone-fax  method  of  responding  to  worker  com- 
plaints about  unsafe  and  unhealthy  conditions,  and  the  reduction 
of  penalties  or  elimination  of  penalties  for  technical  paperwork  vio- 
lations, all  illustrate  this  new  approach. 

Now  consistent  with  the  Negotiated  Rulemaking  Act,  OSHA  has 
taken  a  number  of  steps  to  improve  its  dialog  with  and  among 
stakeholders  as  we  consider  various  regulatory  actions.  We  now 
consult  with  stakeholders  early,  regularly  and  often  before  we  fin- 
ish setting  standards. 

One  successful  instance  of  this  is  the  guidelines  we  recently  is- 
sued to  prevent  violence  in  the  workplace.  Another  example  is  a  ne- 
gotiation among  employers  and  imions  in  the  rubber  industry  to  set 
a  voluntary  standard  for  butadiene  exposures.  A  third  example  of 
stakeholder  participation  is  an  effort  currently  under  way  to  reduce 
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the  recordkeeping  requirements  for  OSHA,  to  reduce  the  burden 
but  also  to  improve  the  quality  the  data  we  received. 

Mr.  Gekas.  Which  office  in  OSHA  would  initiate  the  contact  to 
enter  into  the  negotiations? 

Mr.  Dear.  I  am  ultimately  responsible.  We  have  two  sections 
which  develop  health  or  safety  standards,  but  the  strategic  objec- 
tive of  OSHA,  is  to  reach  out  through  informal  stakeholder  contacts 
or  through  the  very  formal  structured  approaches  that  the  Nego- 
tiated Rulemaking  Act  calls  for. 

Let  me,  if  I  could 

Mr.  Gekas.  I  think  we  will  ask  you  to  suspend  now.  You  can  take 
up  your  testimony  following  our  business  session  here. 

This  hearing  is  recessed,  and  now  we  reconvene  the  committee 
for  the  purposes  of  markup. 

[Recess.] 

Mr.  Gekas.  We  will  pursue  the  testimony  of  Mr.  Dear. 

Mr.  Dear.  Thank  you,  Mr.  Chairman. 

This  committee  is  contemplating  whether  to  reauthorize  the  Ne- 
gotiated Rulemaking  Act.  Based  on  OSHA's  experience  with  the  ne- 
gotiated rulemaking  process,  I  strongly  encourage  you  to  do  so. 

As  you  know,  Congress  passed  the  NRA  in  1990  because  it  felt 
that  affected  parties  were  discouraged  from  meeting  and  commu- 
nicating with  each  other  and  that  the  existing  rulemaking  system 
encouraged  a  great  deal  of  antagonism. 

Many  times  the  adversarial  relationship  resulted  in  time-con- 
suming and  expensive  litigation.  The  NRA  requires  parties  to  meet 
face-to-face  to  develop  a  rule,  which,  if  possible,  reflects  the  needs 
and  concerns  of  all  constituencies.  Not  only  are  the  ramifications 
associated  with  litigation  reduced,  but  a  tremendous  amount  of 
education  occurs  in  tnis  process. 

Each  potential  candidate  for  rulemaking  needs  to  be  carefully  re- 
viewed. According  to  the  criteria  in  the  act,  not  all  rules  are  appro- 
priate for  negotiated  rulemaking.  But  where  a  potential  hazard  is 
a  vitable  candidate  for  negotiated  rulemaking,  it  is  something 
OSHA  should  do. 

You  will  hear  subsequently  from  other  members  of  the  panel 
about  OSHA's  experience  with  the  development  for  a  proposal  to 
protect  workers  engaged  in  steel  erection.  Construction  is  one  of 
the  most  hazardous  industries  in  the  country.  The  most  frequent, 
serious,  injuries  to  workers  in  the  construction  industry  come  from 
falls.  Many  of  those  workers  are  involved  in  the  steel  erection  proc- 
ess. 

In  1994,  OSHA  decided  to  use  the  negotiated  rulemaking  process 
to  attempt  to  produce  a  consensus  proposal  for  steel  erection  fall 
protection.  The  committee  was  successful  and  produced  a  consensus 
proposal,  which  we  are  now  preparing  for  publication  in  the  Fed- 
eral Register. 

If  I  could  communicate  anything  to  the  committee  about  this  Ad- 
ministrator's experience  with  negotiated  rulemaking,  it  is  this:  The 
decision  to  engage  in  negotiated  rulemaking  involves  placing  trust 
in  your  stakeholders  that  they  can  come  to  the  table,  tnat  they  can 
focus  on  a  problem,  work  constructively  and  cooperatively  and  de- 
velop a  proposal  which  the  agency  can  then  take  to  the  formal  rule- 
making process. 
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The  trust  I  placed  with  labor,  and  management,  and  construction 
executives  and  experts  who  participated  in  this,  was  well  justified. 
We  not  only  achieved  a  consensus  proposal,  Mr.  Chairman,  we  de- 
veloped a  proposal  which  was  much  more  practical.  It  was  better 
than  what  we  could  have  produced  on  our  own  because  it  had  the 
direct  participation  of  the  industry,  management  and  labor,  who 
are  going  to  have  to  live  with  the  rule  as  it  was  implemented  in 
the  field. 

OSHA's  experience  tells  me  that  this  is  something  that  other 
agencies  should  be  encouraged  to  do.  And  most  certainly,  the  Con- 
gress should  reauthorize  this  act  to  provide  this  opportunity  of 
using  this  very  constructive  tool  to  improve  the  protection  of  work- 
er health  and  safety,  the  operation  of  government,  and  the  effi- 
ciency of  our  whole  way  of  working. 

I  thank  the  committee  for  this  opportunity  to  appear  before  you 
this  morning. 

Mr.  Gekas.  We  thank  the  witness. 

[The  prepared  statement  of  Mr.  Dear  follows:] 

Prepared  Statement  of  Joseph  A.  Dear,  Assistant  Secretary,  Occupational 
Safety  and  Health  Administration 

Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  for  this  opportunity 
to  discuss  the  Occupational  Safety  and  Health  Administration's  (OSHA)  efforts  to 
improve  its  standard-setting  process  by  the  use  of  negotiated  rule  making.  Before 
I  get  into  the  specifics  of  OSHA's  negotiated  rule  making  experience,  I  would  like 
to  take  a  few  minutes  to  detail  the  agency's  recent  efforts  to  reinvent"  itself  as  the 
"New  OSHA." 

NEW  OSHA 

President  Clinton's  1995  "New  OSHA"  initiative  emphasizes  cooperative  partner- 
ships with  employers  and  woricers;  common  sense,  plain  language  protective  stand- 
ards; and  a  new  agency  culture  focusing  on  the  reduction  of  injury  and  illness  rates 
rather  than  the  numbers  of  inspections,  citations  and  penalties.  Although  the  imple- 
mentation of  many  of  these  new  programs  was  slowed  during  the  past  year  due  to 
OSHA's  funding  situation,  President  Clinton's  initiative  has  already  improved 
OSHA's  ability  to  protect  America's  working  men  and  women,  earned  numerous 
awards,  and  won  praise  from  both  employers  and  workers. 

Over  the  years,  OSHA  has  been  charged  with  being  too  confrontational  with  em- 
ployers and  refusing  to  differentiate  between  safe  and  unsafe  employers.  In  response 
to  this  concern,  OSHA  has  developed  a  "cooperative  partnership"  approach  which 
uses  penalty  reductions  and  other  incentives  for  employers  who  make  a  good  faith 
effort  to  protect  workers.  At  the  same  time,  the  agency  has  maintained  its  tradi- 
tional enforcement  program,  to  ensure  that  serious  violators  face  serious  con- 
sequences. 

6SHA's  Maine  200  program  serves  as  an  example  of  this  new  partnership  ap- 
proach. Under  this  program,  OSHA  identified  the  200  employers  in  Maine  with  the 
nighest  number  of  injuries  and  ofiered  them  a  chance  to  Y^ork  in  partnership  with 
the  agency.  Participating  employers  eliminated  hazards  at  these  sites  at  a  rate  14 
times  greater  than  would  have  been  expected  under  the  old  OSHA.  According  to  ini- 
tial data  received  by  OSHA's  Augusta,  Maine,  Area  Office,  over  half  of  these  em- 
ployers have  achieved  measurable  reductions  in  workplace  injuries  and  illnesses. 
The  creativity  and  success  of  the  Maine  200  program  was  acknowledged  by  the  re- 
ceipt of  a  1995  Ford  Foundation  Innovations  in  American  Government  Award.  Other 
states  are  now  developing  their  own  Maine  200-like  programs. 

Another  incentive-based  activity  is  OSHA's  "focused  inspection"  program  in  the 
construction  industry.  In  this  program,  if  the  employer  has  an  effective  safety  and 
health  program,  OSHA  will  not  conduct  a  full-scale  inspection.  Instead,  OSHA  in- 
spects for  only  the  most  hazardous  working  conditions  at  a  work  site:  fall  hazards; 
electrical  hazards;  "struck  by"  hazards;  and  "caught  in  between"  hazards.  This  has 
the  added  benefit  of  enabling  OSHA  inspectors  to  pursue  other  safety  and  health 
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Consistent  with  the  Negotiated  Rulemaking  Act's  (NRA)  goals,  OSHA  has  recently 
taken  numerous  steps  to  improve  its  dialogue  with  (and  among)  the  regulated  com- 
munity. Previously,  OSHA  had  heard  criticism  that  it  had  not  listened  closely 
enou^  to  employers,  workers  and  safety  and  health  professionals  in  the  standard- 
setting  process,  and  that  as  a  result,  its  regulations  were  too  complicated  and  hard 
to  understand.  In  response,  the  agency  now  consults  with  stakeholders  both  early 
and  often  in  the  development  of  protective  standards  to  ensure  that  new  rules  make 
sense.  One  successful  instance  of  stakeholder  input  involves  OSHA's  develoMient 
of  voluntary  guidelines  related  to  the  growing  problem  of  workplace  violence.  These 
voluntaiy  guidelines,  which  went  into  effect  last  Spring,  cover  workers  in  the  health 
care  and  social  services  industry,  an  industry  which  (according  to  BLS  statistics) 
has  a  dramatically  higher  incidence  of  workplace  violence  than  general  private  in- 
dustry. With  the  close  involvement  of  industry  and  workers,  OSHA  has  also  devel- 
oped a  draft  set  of  similar  voluntary  guidelines  to  help  curb  violence  in  the  ni^t 
retail  industry.  Likewise,  the  agency's  standard  to  protect  workers  from  butadiene 
exposures  wiU  be  based  on  an  agreement  between  workers  and  employers  in  the 
synthetic  rubber  industry.  A  final  example  of  OSHA's  expanded  efforts  to  increase 
stakeholder  participation  can  be  found  in  our  attempt  to  simpUfy  recordkeeping  re- 
quirements and  improve  the  quality  of  data  coUectea.  We  accomplished  this  by  hold- 
ing meetings  where  a  broad  spectrum  of  business  and  organized  labor  shared  their 
viewpoints  on  how  worker  safety  and  health  could  be  improved  through  more  effi- 
cient data  collection. 

OSHA  is  also  responding  to  criticism  that  the  agency  was  too  concerned  with  pa- 
perworis  violations.  In  response,  the  agency  has  taken  steps  to  reduce  or  eliminate 
penalties  for  technical  paperwork  violations.  For  example,  in  1990,  OSHA  issued 
5,059  citations  for  failing  to  put  up  an  OSHA  poster,  assessing  an  average  fine  of 
$400  for  each  violation.  Throu^  the  first  six  months  of  fiscal  year  1996,  OSHA  is- 
sued just  four  poster  violations,  all  for  willful  or  repeat  violations.  As  a  consequence 
of  these  and  other  changes,  citations  for  the  most  common  paperwork  violations 
have  declined  by  71%  over  the  past  six  years. 

Finally,  OSHA  has  eliminated  performance  measures  based  on  inspections,  fines 
and  citations.  We  are  now  developing  a  new  performance  system  tied  to  real  im- 
provements in  safety  and  health.  In  addition,  OSHA  is  redesigning  each  of  its  field 
ofiices  to  expand  the  use  of  proactive,  cooperative  approaches  as  an  enforcement 
tool,  and  to  improve  efliciency  and  customer  service.  For  example,  in  order  to  speed 
up  the  informal  complaint  process,  OSHA  now  uses  telephone  and  facsimile  methods 
to  investigate  informal  complaints  instead  of  drafting  a  letter,  mailing  it,  and  await- 
ing a  response.  This  new  process  has  improved  worker  protections  by  substantially 
reducing  the  time  from  complaint  to  abatement  of  hazards:  from  32.5  days  to  just 
8.5  days  in  Atlanta;  from  35  days  to  just  11  in  Columbus;  and  from  39  days  to  just 
9  in  Wichita. 

NEGOTIATED  RULEMAKING 

This  Subcommittee  is  contemplating  whether  to  reauthorize  the  Negotiated  Rule- 
making Act.  Based  upon  OSHA's  experience  with  the  negotiated  rulemaking  proc- 
ess, I  strongly  urge  that  you  do  so. 

Congress  passed  the  NRA  in  1990  because  it  felt  that  the  affected  parties  were 
discouraged  from  meeting  and  communicating  with  each  other  and  that  the  existing 
rulemakmg  system  encouraged  antagonistic  positions.  Many  times,  this  adversarial 
relationship  resulted  in  time-consuming,  expensive  litigation.  The  NRA  requires 
parties  to  meet  face-to-face  to  develop  a  rule  which,  if  possible,  reflects  the  needs 
and  concerns  of  all  constituencies.  Not  only  are  the  ramifications  associated  with 
litigation  reduced  by  the  negotiated  rulemaking  process,  but  a  tremendous  amount 
of  education  occurs  for  all  parties.  At  the  same  time.  Congress  recognized  that  nego- 
tiated rulemaking  was  not  a  panacea.  Each  potential  candidate  must  be  reviewed 
to  determine  if  it  is  suitable  for  negotiated  rulemaking.  The  NRA  sets  out  seven  spe- 
cific factors  which  must  be  considered  in  the  determination  process.  They  are  useful 
for  predicting  whether  to  plan  an  effort  that  will  require  the  expenditure  of  consid- 
erable time  and  effort. 

Even  before  the  passage  of  the  NRA,  OSHA  successfully  experimented  with  for- 
mal negotiated  rulemaking.  In  1985  the  agency,  following  a  declaration  by  EPA,  de- 
termined that  exposure  to  Methylenedianiline  (MDA)  presented  a  si^ificant  risk  to 
humans  and  concluded  that  the  risk  could  be  reduced  through  feasible  abatement 
requirements.  MDA  is  a  chemical  used  in  producing  polyurethane  foams  and 
elastomers.  It  is  used  extensively  in  the  aerospace  and  electronics  industries. 

Instead  of  following  the  normal  rulemaking  procedures,  OSHA  established  a  Ne- 
gotiated Rulemaking  Advisory  Conmiittee  under  Section  7(b)  of  the  Occupational 
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Safety  and  Health  Act  (OSH  Act)  to  develop  consensus  recommendations  for  an 
MDA  standard.  The  membership  of  the  committee  consisted  of  a  broad  spectrum  of 
affected  parties.  Industry  was  represented  by,  among  others,  the  National  Electrical 
Manufacturers  Association,  the  Chemical  Manufacturers  Association  and  the  Suppli- 
ers of  Advanced  Composite  Materiails  Association.  The  International  Association  of 
Machinists  and  Aerospace  Workers,  the  United  Steel  Workers  of  America  and  the 
United  Brotherhood  of  Carpenters  and  Joiners  of  America  represented  organized 
labor.  The  National  Institute  for  Occupational  Safety  and  Health  (NIOSH)  and  the 
Department  of  Energy  are  examples  of  governmental  representatives  on  the  commit- 
tee. 

The  committee  met  seven  times,  achieved  consensus,  and  presented  reconmienda- 
tions  to  OSHA  for  MDA  standards  for  general  industry  and  construction.  The  Com- 
mittee consensus  was  published  in  the  Federal  Register  in  July,  1987,  less  than 
three  months  after  consensus  was  reached.  When  the  proposed  rulemaking  was  pub- 
lished, minimal  public  conmients  were  received  and  the  public  hearingrwas  ex- 
tremely short  compared  to  traditional  OSHA  health  standard  hearings.  The  final 
MDA  standard  was  never  challenged  in  court.  I  attribute  these  remarkable  facts  to 
the  active  participation  of  aU  affected  parties  in  the  development  of  the  rule.  The 
participants  also  realized  that  they  had  been  given  the  rare  opportunity  to  fashion 
a  regulation  to  meet  their  particular  needs.  They  took  their  charge  seriously  and 
worked  long  and  hard  to  complete  a  rule  which  benefited  workers  and  made  sense. 

STEEL  ERECTION 

A  more  recent  example  of  OSHA  experience  in  negotiated  rulemaking  involves  the 
development  of  protections  for  workers  engaged  in  steel  erection,  through  the  Steel 
Erection  Negotiated  Rulemaking  Advisoiy  Conmiittee  (SENRAC).  Although  it  em- 
ploys only  5%  of  the  woric  force,  construction  accounts  for  some  20%  of  the  occupa- 
tional fatalities  occurring  annually.  Approximately  one-third  result  from  falls  from 
high  places.  Among  construction  workers,  those  erecting  steel  structures  are  most 
at  risk. 

SENRAC's  perseverance  led  to  a  major  success.  SENRAC's  membership  consisted 
of,  among  others,  the  Iron  Workers  International;  the  Associated  General  Contrac- 
tors of  America*  the  Associated  Builders  and  Contractors;  the  National  Erectors  As- 
sociation; the  United  Steel  Workers  of  America;  and  NIOSH.  In  addition,  all  parties 
having  a  substantial  interest  in  this  rulemaking  had  the  opportunity  to  participate 
at  Committee  meetings  and  worii  group  meetings. 

SENRAC  began  its  negotiations  in  June  1994,  and  reached  consensus  on  the  text 
of  a  proposed  rule  in  December  1995.  The  process  included  eleven  meetings  to  ham- 
mer out  longstanding  differences  that,  until  negotiated  rulemaking,  could  not  be  re- 
solved. Following  the  successful  negotiations,  one  SENRAC  member  is  quoted  as 
saying  "[T]he  core  of  the  industry,  organized  labor  and  organized  contractors,  were 
in  total  lodk-step  the  whole  way."  Stakeholders  like  Black  &  Veatch,  an  engineering 
and  construction  firm,  called  it  a  "dynamic  process  that  produced  a  standard  that 
will  be  very  use  able,  easy  to  understand,  and  will  save  lives  .  .  .  the  result  was 
a  product  that  the  government  didn't  develop  and  shove  down  industry's  throat." 
The  International  Association  of  Bridge,  Structural  &  Ornamental  Iron  Workers 
(AFL-CIO),  stated  This  is  a  major  success  that  permitted  those  who  must  abide 
by  a  government  regulation  to  help  write  it.  Because  it  was  done  this  way,  it  will 
expedite  swift  voluntary  compliance  by  the  industry." 

I  would  also  like  to  take  a  moment  to  point  out  that,  early  on,  SENRAC  deter- 
mined that  the  special  needs  and  concerns  of  the  small  business  conmiunity  would 
not  get  swept  aside  in  the  negotiations.  The  flexibility  of  negotiated  rulemaking  al- 
lowed the  Committee  to  consider  the  needs  of  all  elements  of  the  industry.  The  Com- 
mittee crafted  several  provisions  with  special  consideration  given  to  small  erectors. 
As  an  example,  a  separate  section  was  developed  for  small  builders  who  erect  pre- 
engineered  metal  structures  exclusively,  so  as  to  promote  compliance.  These  are 
onfy  a  few  examples  of  how  the  group  took  into  consideration  the  requirements  of 
all  elements  of  the  industry. 

OSHA  staff  are  presently  preparing  a  Notice  of  Proposed  Rulemaking  (NPRM) 
based  on  the  SENRAC  consensus  text.  We  hope  to  publish  the  NPRM  by  the  end 
of  this  calendar  year. 

FffiE  PROTECTION  IN  SHIPYARDS 

As  another  indication  of  the  agency's  commitment  to  the  process,  OSHA,  just  this 
month,  published  a  "Notice  of  Intent  to  Form  Negotiated  Rulemaking  Advisory  Com- 
mittee to  Develop  a  Proposed  Rule  on  Fire  Protection  in  Shipyard  Employment"  in 
the  Federal  Register,  This  committee  will  be  established  under  the  aegis  of  the  Fed- 
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eral  Advisoiy  Committee  Act  (FACA)  and  the  NRA.  As  we  stated  in  the  preamble 
to  this  notice,  "[tjhe  most  important  reason  for  using  Neg/Reg  is  that  the  shipyard 
stakeholders  from  all  sectors  strongly  support  con  sensual  rulemeiking  efforts  like 
negotiated  regulation.  OSHA  believes  this  process  will  be  less  adversarial  than  regu- 
lar rulemaking  and  will  result  in  a  proposal  that  will  effectively  protect  employees." 
The  committee  will  include  about  15  members  representing  such  significantly  af- 
fected interests  as  shipyard  owners;  contractors;  labor  organizations  representing 
employees  who  perform  fire  protection  worii;  firefighters,  including  both  in-yar<v 

giant  and  municipal;  government  entities,  particularly  the  Navy  and  the  Coast 
fuard;  professional  associations;  and  manufacturers  and  suppliers  of  fire  protection 
equipment.  The  agency  will  also  seek  public  comment  on  wnether  additional  inter- 
ests should  be  incmded. 
The  agency  hopes  to  have  a  draft  NPRM  ready  by  the  summer  of  1997. 

CONCLUSION 

OSHA  is  pursuing  the  use  of  negotiated  rulemaking  because  this  Administration, 
the  Department  of  Labor,  and  OSHA  are  committed  to  cutting  the  red  tape  and  bu- 
reaucratic process  which  can  lead  to  confrontation  rather  than  consensus.  Past  expe- 
rience has  taught  us  that  negotiated  rulemaking  is  advantageous  only  when  all 
major  interests  in  a  particular  rulemaking  are  represented,  and  when  the  issues  ad- 
dressed are  finite  and  manageable  within  the  available  time.  If  not,  there  is  almost 
a  guarantee  that  the  final  rule  will  end  up  in  litigation.  The  legal  process  can  take 
many  months  to  run  its  course.  Already  tight  resources,  which  could  be  used  for 
other  purposes,  are  spent  on  litigation  costs.  Workers  continue  to  be  injured  during 
the  interim.  By  working  together,  as  partners  in  the  process,  there  is  a  much  higher 
compliance  rate  than  through  traditional  rulemaking  methods.  This  is  because  in- 
dustry is  aware  of  each  step  of  the  process  and  can  keep  its  membership  informed, 
so  they  know  what  needs  to  be  done  to  meet  the  requirements. 

Another  benefit  from  having  the  parties  together  in  one  room,  hashing  out  a  com- 
promise, is  that  they  can  come  to  appreciate  each  other's  position  and  respect  the 
sincerity  of  each  party's  beliefs.  What  tends  to  happen  during  successful  negotiated 
rulemaking  process  is  that  the  confrontational/adversarial  wml  is  broken  down.  The 
group  then  begins  to  create  from  a  common  purpose.  I  believe  that  the  lessons  that 
each  party  takes  away  from  a  successful  process  are  priceless.  Not  only  do  they  cre- 
ate bridges  over  seemingly  impassable  chasms  but  they  help  both  the  regulated 
party  and  the  regulator  to  appreciate  different  views. 

Not  all  rules  are  suitable  for  negotiated  rulemaking.  However,  if  a  determination 
is  made  that  public  interest  is  better  served  by  using  the  method,  then  an  agency 
head  should  not  be  reluctant  to  use  the  process.  I  believe  one  member  oi  the 
SENRAC  put  the  whole  process  in  perspective  when  he  said:  "Everybody  was  on  the 
same  side  — the  side  of  worker  safety.  NRA  is  good  public  policy  because  it  makes 
common  sense.  I  ask  that  you  act  expeditiously  to  reauthorize  the  legislation. 

Mr.  Gekas.  We  turn  to  Mr.  Waterman. 

STATEME^P^  OF  ERIC  S.  WATERMAN,  DIRECTOR,  MEMBERSHIP 
SERVICES,  NATIONAL  ERECTORS  ASSOCIATION 

Mr.  Waterman.  Thank  you,  Mr.  Chairman. 

My  name  is  Eric  Waterman.  I  am  director  of  membership  serv- 
ices for  the  National  Erectors  Association.  On  behalf  of  the  mem- 
bers of  the  NEA,  I  am  pleased  to  have  the  opportunity  to  appear 
before  you  this  morning  to  strongly  endorse  negotiated  rulemaking. 

The  NEA  is  a  national  trade  association  of  union  construction 
contractors  founded  in  1969  in  Washington,  DC.  Our  member  com- 
panies range  from  the  smallest  local  subcontractor  to  some  of  the 
largest  national  and  international  construction  firms  in  the  world. 

Tne  NEA's  primary  mission  since  its  beginning  has  been  to  pro- 
mote innovative  labor-management  cooperative  efforts  in  the  con- 
struction industry.  One  example  of  these  efforts  is  the  national 
maintenance  agreements  program,  which  was  founded  by  the  NEA 
and  international  unions  of  the  International  Building  and  Con- 
struction Trades  Department  of  the  AFL-CIO  in  1971.  Today  this 
program   includes    almost   4,000   union    contractors    who   employ 
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skilled  building  trade  craft  workers  to  perform  industrial  mainte- 
nance and  repair  work  in  the  country's  basic  industries. 

This  program  has  logged  over  1  billion  hours  of  work  and  has  lit- 
erally rebuilt  and  retooled  our  Nation's  auto  industry,  steel  indus- 
try, chemical  industry  and  many,  many  others.  So  as  you  can  see, 
the  NEA  and  the  Building  and  Construction  Trades  Department 
and  their  international  unions  know  a  little  bit  about  the  benefits 
of  labor  and  management  working  together. 

Eleven  years  ago  OSHA  proposed  major  changes  to  the  construc- 
tion industry  fall  protection  standards,  that  both  the  NEA  and  one 
particular  international  union  felt  were  extremely  impractical  and 
unrealistic.  I  had  been  working  with  NEA  for  a  little  over  a  year 
at  that  time. 

Beginning  in  1986,  the  NEA  and  the  Iron  Workers  International 
Union  have  led  a  labor  and  management  coalition  to  respond  to 
these  proposed  regulations.  Along  the  way  we  discovered  a  process 
called  negotiated  rulemaking.  The  NEA  and  the  Iron  Workers 
International  Union  began  discussions  with  OSHA  in  a  sincere  at- 
tempt to  educate  OSHA's  standard  writers  about  the  construction 
industry. 

We  attempted  to  demonstrate  how  a  proposed  fall  protection  rule 
that  would  require  that  no  construction  worker  ever  be  exposed  to 
a  fall  of  6  feet  or  more  was  an  impractical  approach  to  impose  on 
our  Nation's  largest  industry.  We  tried  to  show  the  agency  that  a 
one-size-fits-all  approach  ignored  some  of  the  basic  realities  of  the 
construction  industry. 

The  Iron  Workers  and  the  NEA  provided  data  to  show  OSHA 
that  the  agency's  cost-benefit  analyses  were  deeply  flawed.  We 
brought  in  actual  construction  workers  who  testified  that  the  pro- 
posed regulations  were,  in  some  cases,  actually  dangerous  and  un- 
safe. 

NEA  and  Iron  Worker  representatives  testified  together  at  public 
hearings  to  make  the  industry's  case.  Our  best  efforts  were  basi- 
cally ignored  by  OSHA  at  that  time;  the  agency  thought  it  knew 
best. 

For  10  years,  the  Iron  Workers  and  the  NEA  fought  the  6-foot 
fall  protection  rule.  We  persisted  in  a  determined  effort  to  force  the 
Department  of  Labor  to  listen  to  labor  and  management.  Our  in- 
dustry spent  hundreds  of  thousands  of  dollars  in  legal  fees,  job  site 
visits,  economic  analyses  reports,  meetings  and  litigation. 

What  made  this  effort  so  unique  and  so  wasteful  was  the  fact 
that  labor  and  management  industry  representatives  were  united 
against  a  Federal  agency  that  was  charged  with  regulating  that 
very  same  industry.  Something  was  truly  wrong  with  this  picture. 

In  1988,  the  Iron  Workers,  the  NEA,  and  our  Joint  Labor-Man- 
agement Safety  Advisory  Committee  first  requested  negotiated 
rulemaking  imder  7(b)  of  the  OSHA  Act.  We  were  denied.  We  were 
told  bv  OSHA  that  negotiated  rulemaking  was  only  appropriate 
when  labor  and  management  disagreed. 

We  were  told  that  negotiated  rulemaking  was  too  expensive  and 
would  unnecessarily  delay  the  promulgation  of  new  standards.  We 
were  told  a  lot  of  things  that  iust  did  not  make  good  common  sense 
to  a  bunch  of  ironworkers  and  contractors. 
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The  NEA  and  Iron  Workers  refused  to  take  no  for  an  answer.  We 
continued  in  a  seemingly  hopeless  quest  to  convince  the  Depart- 
ment of  Labor  to  agree  to  negotiated  rulemaking.  The  passage  of 
the  Negotiated  Rulemaking  Act  of  1990  gave  some  encouragement 
that  the  Federal  Government  might  begin  to  listen. 

Finally,  in  1991,  a  new  OSHA  Secretary  Jerry  Scannell  agreed 
to  listen  to  the  NEA  and  the  Iron  Workers.  Mr.  Scannell  was  so 
impressed  by  this  unified  labor-management  effort  that  he  agreed 
to  personally  visit  several  construction  projects  in  Chicago.  I  might 
mention  that  was  in  January  in  Chicago  to  boot.  NEA  and  the  Iron 
Workers  International  Union  leaders  accompanied  Mr.  Scannell  on 
these  visits,  including  Executive  Vice  President  Noel  Borck  of  NEA 
and  the  general  president  of  the  Iron  Workers,  Jake  West. 

As  a  result  of  these  visits,  Mr.  Scannell  appointed  Mr.  Tim 
Cleary,  former  chairman  of  the  OSHA  Review  Commission,  to  in- 
vestigate the  industry's  case  further.  Mr.  Cleary  toured  several 
more  job  sites  with  the  NEA  and  Iron  Workers  representatives  in 
1991.  His  report  concluded  that  labor  and  management  were  right 
and  that  negotiated  rulemaking  should  be  implemented  imme- 
diately to  resolve  this  issue. 

In  1992,  5  years  after  the  NEA  the  Iron  Workers  and  the  Safety 
Advisory  Committee  has  first  requested  negotiated  rulemaking, 
Secretary  of  Labor  Lynn  Martin  approved  the  industry's  request.  It 
took  another  2  years  before  OSHA  appointed  the  Steel  Erection  Ne- 
gotiated Rulemaking  Advisory  Committee,  or  as  we  call  it, 
SENRAC.  This  was  done  under  the  leadership  of  OSHA's  Assistant 
Secretary  Joe  Dear. 

Mr.  Dear  named  Mr.  Phil  Harter  as  the  facilitator  for  SENRAC. 
I  had  the  honor  of  being  appointed  to  the  SENRAC  committee. 

SENRAC  held  its  first  meeting  in  June  1994,  only  18  months — 
that  is  months,  not  years — 18  months  later,  on  December  1,  1995. 
The  20-person  SENRAC  committee  unanimously  agreed  to  a  pro- 
posed comprehensive  new  standard,  ending  our  inoustiys  10-year 
struggle. 

We  have  provided  a  brief  summary  to  the  subcommittee  of  some 
of  the  many  and  innovative  and  practical  methods  that  the 
SENRAC  committee  developed  to  address  the  real  hazards  that 
face  those  workers  who  make  their  living  in  construction.  We 
would  like  to  publicly  thank  OSHA  Assistant  Secretary  Dear  and 
Phil  Harter  for  the  leadership  that  they  demonstrated  in  helping 
to  bring  this  negotiated  rulemaking  to  a  successful  conclusion. 

Some  of  the  other  individuals  at  the  Department  of  Labor  who 
should  also  be  recognized  for  their  hard  work  and  dedication  dur- 
ing our  negotiated  rulemaking  include  Jim  Estep,  Mark 
Hagermann,  and  Bart  Chadwick. 

There  is  much  talk  these  days  about  reinventing  government. 
OSHA's  Assistant  Secretary  Dear  and  his  stafT  have  done  much 
more  than  simply  talk  about  reinventing  government;  they  have 
implemented  many  new  and  innovative  and  effective  reforms  to 
OSHA.  But,  in  our  opinion,  none  of  these  reforms  has  any  greater 
potential  to  really  reinvent  government  than  does  negotiated  rule- 
making. 

Negotiated  rulemaking  simply  makes  good  common  sense.  There 
is  no  better  way  to  develop  or  revise  Federal  regulations  than  to 
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bring  the  stakeholders  of  an  industry  together  with  the  Govem- 
ment  and  institute  negotiated  rulemaking. 

We  think  the  lessons  learned  SENRAC  in  our  10-year  struggle 
to  bring  labor  and  management  input  into  the  regulatory  process 
have  implications  and  benefits  far  beyond  just  OSHA  and  the  con- 
struction industry.  The  length  of  time  it  takes  for  many  Federal 
agencies  to  develop  new  regulations  or  revise  existing  standards 
drags  on  for  years  and  sometimes  decades.  The  regulatory  process 
itself  and  the  outcome  it  produces  have  often  become  nightmares. 
While  the  NEA  is  not  a  staunch  proponent  of  new  regulations,  we 
do  realize  the  benefit  of  some  Federal  regfulations,  especially  those 
that  make  good  common  sense. 

[The  prepared  statement  of  Mr.  Waterman  follows:] 

Prepared  Statement  of  Eric  S.  Waterman,  Director,  Membership  Services, 
National  Erector  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

On  behalf  of  the  member  compaues  of  the  National  Erectors  Association,  I  am  pleased 
to  have  the  opportimity  to  appear  before  you  this  morning  to  strongly  endorse  Negotiated 
Rulemaking. 

The  National  Erectors  Association  or  NEA,  is  a  national  trade  association  of  umon 
construction  contractors  that  was-ibunded  in  1969  in  Washmgton,  D.C.  Our  member 
companies  range  from  small  local  subcontractors  to  some  of  the  largest  national  and 
international  construction  firms  in  the  world.  The  NEA's  pninary  mission  since  its 
begiiming  has  been  to  promote  positive  labor-managemem  cooperative  efiforts  in  the 
construction  industry. 

One  example  of  these  efforts  is  the  National  Maintenance  Agreements  Program  which 
was  founded  by  the  NEA  and  International  Unions  of  the  Building  and  Construction 
Trades  Department  of  the  AFL-CIO  in  1 97 1 .  Today,  this  program  includes  almost  4;000 
union  contractors  who  employ  sidlled -building  trades  craA  workers  to  perform  industrial 
maintenance  and  repair  work  in  our  country's  basic  industries.  This  program  has  logged 
over  1  billion  hours  of  work  and  has  literally  rebuilt  and  retooled  our  nation's  auto 
industry,  steel  industry,  chemical  industry,  oil  industry,  electrical  power  industry  and 
many,  many  others. 

So,  the  NEA  and  the  skilled  cnA  workers  of  the  Building-and  Construction  Trades 
Department  and  their  Intemational  Unions  know  a  little  iit  about  the  benefits  of  labor 
and  management  working  together.  That  is  why  in  1986,  when  OSHA  first  proposed 
major  changes  to  the  construction  industry  fall  protection  standards  that  both  the  NEA 
and  the  Iron  Workers  Tnteiiiational  Union  felt  were  impractical  and  unreahstic,  the  NEA 
and  the  Iron  Workers  began  a  labor-management  coalition  to  respiond  to  these  proposed 
regulations.  Along  the  way.  wc  discovered  a  process  called  Negotiated  Rulemaking. 

in  1 986.  the  NEA  and  the  Iron  Workers  Intemational  Union  began  discussions  with 
OSHA  in  a  sincere  attempt  to  educate  OSHA  standard  writers  on  the  construction 
industry  We  attempted  to  demonstrate  how  a  "One  Size  Fits  AH"  proposed  tall  protection 
rule  that  would  require  that  no  construction  worker  ever  be  exposed  to  a  fall  of  six  feet  or 
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more,  was  an  impractical  apyproach  to  impose  across  the  board  on  our  nation's  largest 
industry. 

The  Iron  Workers  and  the  NEA  provided  data  to  show  OSHA  that  the  agency's 
cost/benefit  analyses  were  also  deeply  flawed  and  ignored  some  of  the  basic  realities  of 
the  construction  industry.  We  brought  in  actual  construction  workers  v/ho  testified  that 
the  proposed  legulattons  were  in  some  cases  actually  unsafe.  NEA  and  Iron  Worker 
representatives  testified  together  at  public  hearings  to  make  the  industry's  case. 

Our  best  efforts  were  basically  ignored  by  OSHA.  The  agency  thought  it  knew  best  For 
10  years,  the  Iron  Workers  and  the  NEA  fought  the  "Six  Fool  Fall  Protection  Rule."  We 
persisted  in  a  determined  effort  to  force  the  Department  of  Labor  to  listen  to  labor  and 
management  Our  industry  spent  hundreds  of  thousands  of  dollars  in  legal  fees,  jobsite 
visits,  economic  analyses  reports,  meetings,  and  litigation.  What  made  this  effort  so 
unique  and  so  wasteful,  was  the  fact  that  labor  and  management  industry  representatives 
were  united  against  a  federal  agency  that  was  charged  with  regulating  that  very  same 
industry.  Something  was  trxily  wrong  with  this  picture. 

In  1988,  die  Iron  Workers,  the  NEA  and  our  joint  labor-management  Safety  Advisory 
CommiQee  which  is  comprised  of  additional  industry  organizations,  first  requested 
Negotiated  Rjilemaking  under  7(b)  of  the  OSHA  Act.  We  were  denied.  Wc  were  told 
Negotiated  Rulemaking  was  otily  appropriate  when  labor  and  management  disagreed.  We 
were  told  that  Negotiated  Rulemaking  was  too  expensive.  We  were  told  that  Negotiated 
Rulemaking  would  uimecessarily  delay  the  promulgation  of  new  standards. 

We  were  told  a  lot  of  things  that  just  did  not  make  common  sense  to  an  Iron  Worker  or  a 
contractor.  The  NEA  and  the  Iron  Workers  refused  to  take  no  for  an  answer.  We 
continued  in  a  seemingly  hopeless  quest  to  convince  the  federal  bureaucracy  to  press  for 
Negotiated  Rulemaking  after  the  passage  of  the  Negotiated  Rulemaking  Act  in  1990. 

Finally  in  1991.  a  new  OSHA  Secretary,  Jerry  Scannell.  agreed  to  listen  to  the  NEA  and 
the  Iron  Wokers.  Mr.  Scannell  was  so  in^pressed  by  this  imified  labor-management 
effort,  that  he  agreed  to  personally  visit  several  construction  projects  in  Chicago  with 
NEA  and  Iron  Worker  Imemational  Union  leaders  including  the  Execi^ve  Vice 
President  of  the  NEA  Noel  Borck  and  the  General  President  of  the  Iron  Workers  Jake 
West. 

As  a  result  of  these  visits.  Mr.  Scannell  appointed  Mr.  Tim  Cleary,  former  chairman  of 
the  OSHA  Review  Commission  to  investigate  the  industry's  case  fiuthcr.  Mr.  Cleary 
toured  several  more  jobsites  with  NEA  and  Iron  Worker  representatives  in  1991.  His 
report  concluded  tfiat  Negotiated  Rulemaking  should  be  implemented  immediately  to 
resolve  this  issue. 


62 

-3- 


In  1992,  five  years  after  the  NHA,  the  Iron  Workers  and  the  Safety  Advisory  Committee 
had  first  requested  Negotiated  Rulemaking.  Secretary  of  Labor  Lynn  Martin  approved 
the  industry's  request.  It  took  another  two  years  before  OSHA  appointed  the  St^ei 
Erection  Negotiated  Rulemaking  Advisory  Conumttee  or  SENRAC  which  held  its  first 
meeting  in  June  1994  This  was  done  under  the  leadership  of  OSHA  Assistant  Secretary 
Joe  Dear.  Mr.  Dear  named  Mr.  Phil  Harter  as  the  facilitator  for  SENRAC. 

Only  18  mondis  later  on  December  1 ,  199S,  the  20  person  SENRAC  committee 
unanimously  agreed  to  a  proposed  comprehensive  new  standard  ending  our  indtistty's  10 
year  struggle.  We  have  provided  a  brief  summary  to-the  subconomittee  of  some  of  the 
many  innovative  and  practical  methods  that  the  SENRAC  committee  developed  to 
address  the  real  hazards  that  face  those  workers  who  make  their  living  in  constructien. 

We  would  like  to  publicly  thank  OSHA  Assistant  Secretary  Dear  and  Phil  Harter  for  the 
leadership  that  they  demonstrated  in  helping  to  bnng  this  Negotiated  Rulemaking. to  a 
succcssfiil  conclusion.  Other  individuals  at  the  Department  of  Labor  who  should  also  be  . 
recognized  for  their  hard  work  and  innovation  duripg  our  Negotiated- Rulemaking 
include,  Jim  Estep,  Mark  Hagemann  and  Bart  Chadwick. 

There  is  much  talk  these  days  about  reinventing  government.  OSHA  Assistant  Secretary 
Dear  and  his  staff  have  done  much  more  than  simply  talk  about  reinventing  government, 
they  have  implemented  many  new  irmovative  and  effective  reforms  to  OSHA.  But  m  our 
opinion,  none  of  these  reforms  has  any  greater  potential  to  really  reinvent  governnieiit 
than  does  "Negotiated  Rulemaking  Negotiated  Rulemaking  makes  good  common  sense. 
There  is  simply  tuxbetter  way  to  develop  or  to  revise.federal  regulations  than  to  bring  the 
stakeholders. of  an  iiidustry  together  wiUi  government  and  institute  the  Negotiated 
Rulemaking  process. 

We  ^nk  the  lessons  learned  from  SENRAC  and  ot^  10  year  struggle  to  bring  labor  and 
management  input  into  the  rcgnlatory  process  have  imphcations  and  benefits  far  beyond 
just  OSHA  and  the  construction  industry. 

The  length  of  time  it  takes  for  many  federal  agencies  to  develop  new  regulations  or  revise 
existing  standards  drags  on  for  years  and  sometimes  decades.  The  re^ilatory  process 
itself  and  the  outcomes  it  produces  have  often  become  nightmares.  While,  the  NEA  is  not 
a  staimch  proponent  of  more  government  regulations,  we  do  recognize  the  benefit  of 
some  federal  regulations,  especially  those  that  make  good  common  sense.  Our  members 
and  their  skilled  ctafl  workers  make  their  livelihood  in  the  industry  and  we  happen  to 
think  we  know  what  makes  sense  more  than  a  federal  standard  writer  who  may  never 
have  worn  a  hardhat  or  been  on  a  construction  project. 


63 


The  recent  best  seller  The  Death  tff  Common  Sense  by  Philip  Howard  gave  an  excellent 
view  of  the  bureaucratic  maze  and  mindset  that  often  rules  Washington.  D.C.  The  lengthy 
regulatory  process  and  its  bureaucratic  practitioners  often  produceregulations-wc  don't 
need  or  regulations  so  inflmtely  complex,  technical  and  numerous,  Aat  it  is  impossible 
for  even  the  most  conscientious  employer  to  ever  be  in  comi:diance  with  every  single 
regulation  diat  guveius  their  industry. 

According  to  Mr.  Howard,  OSHA  alone  has  over  4,000  regulatory  requirements.  No 
OSHA  bureaucrat,  no  matter  how  brilliant,  can  sit  in  a  cubicle  in  the  halls  of  the 
Dqiartment  of  Labor,  and  draft  a  standard  to  govern  an  entire  industry  without  the 
meaningful  input  of  the  workers  and  die  employers  of  that  industry.  Negotiated 
Rulemaking  gives  the  tederal  govenunent  a  formal  but  flexible  process  to  receive  this 
valuable  input. 

Without  this  process,  the  momentum  for  new  federal  regulations  is  often  driven  by 
consultants,  product  manufacturers,  and  ut'Tcst  groups  who  have  one  agenda  or  another 
to  promote  a  regulation  for  their  own  benefit  Federal  standard  writers  are  often 
attempting  to  draft  standards  for  an  industry  v^iile  only  receiving  input  from  many 
special  interest  parties  ladier  than  the  actual  stakeholders  of  that  industry.  When  I  say 
stakeholders,  1  mean  die  workers  and  the  employers  of  the  uidustry  diat  will  be  affected 
by  these  regulations.  Negotiated  Rulemaking  will  help  every  federal  agency  to  see  the 
"forest  for  the  trees"  and  get  real  input  from  these  stakeholders  before  the  regulatory  train 
has  left  the  station  and  b^un  an  adversarial  process  that  can  literally  drag  on  for  years. 

Our  Negotiated  Rulemaking  Committee  drafted  our  own  set  of  rules  for  our  industry.  We 
studied  the  real  causes  of  accidents  and  injuries  m  our  industry  and  drafted  practical  and 
effective  mediods  to  prevent  them.  Through  Negotiated  Rulemaking  the  SENRAC 
committee  also  initiated  debate  on  many  other  areas  of  vital  importance  forconstruction 
satiety  and  health  that  transcended  the  details  of  this  particular  standard. 

One  of  these  issues  that  the  SENRAC  committee  raised  for  public  debate  was  who 
should  be  held  responsible  for  safety  on  multi-employer  construction  projects.  Too  often, 
responsibility  for  safety  on  a  fHoject  is  left  open  to  be  a  subject  for  litigation.  Liability  for 
safety  is  shoved  down  Hts  line  to  the  lowest  tier  subcontractor  who  is  least  able  to  control 
conditions  on  a  muhi-employer  jobsite.  Once  a  model  for  American  "Can  Do"  spirit,  the 
construction  industry  like  many  others,  has  become  a  litigious  minefield. 

Owners,  general  contractors  and  subcontractors  have  become  consumed  with  the  need  to 
avoid  any  appearance  of  responsibility  or  liability  for  safety  on  thq,  jobsite.  Our  mdustzy 
has  been  driven  by  a  "bottom  line"  mentality  that  has  sacrificed  contractors,  safety, 
quality  and 
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rtsponsibility  on  the  felse  altar  of  a  risk  free,  liability  free,  hold  hannless  mirage  that  is 
destroying  the  wealth  and  the  high  skilled,  high  paid  jobs  of  our  country's  largest 
industry.  The  SENRAC  committee  has  helped  to  begin  an  honest  debate  on  this  subject. 

The  SENRAC  committee  also  performed  a  comprehensive  in-depth  analysis  of  die  actual 
causes  of  deaths  and  injuries  in  the  construction  industry  that  wasa  first  of  its  land  for 
our  mdustry.  After  18  months,  of  our  deliberations,  we  discovered  that  there  really  is  a 
better  way  for  government  to  woric  and  tfiat  way  is  Negotiated  Rulemaking. 

The  NEA  believes  ttat  the  use  of  Negotiated  Rulemaking  could  be  greatly  expanded. 
When  the  federal  government  needs  to  develop  a  new  standard  or  revise  an  existing  one, 
strong  consideration  should  be  given  to  establishing  a  Negotiated  Rulemaking 
Cotnmittee  for  a  period  of  12  months.  The  cost  of  employing  a  fiicilitator  pales  against 
the  costs  of  whole  departments  of  standard  writers  who  are  employed  throughout  so 
many  government  agencies.  And  even  if  the  Negotiated  Rulemaking  committee  does  not 
come  to  consensus  within  a  year,  they  will  have  brought  to  focus  and  identified  the  key 
areas  for  federal  standard  writers  to  resolve  later  in  the  process.  To  say  that  Negotiated 
Rulemaking  is  too  expensive  or  too  slow,  is  simply  not  si^ported  by  the  facts! 

NEA  President  Keiran  O'Brien,  NEA  Executive  Vice  President  Noel  Borck  and  Iron 
Worker  General  President  Jake  West  asked  me  to  convey  theu-  strongest  endorsement  for 
Negotiated  Rulemaking.  The  NEA  and  the  Iron  Workers  hope  that  the  success  of  our 
Steel  Erection  Negotiated  Rulemaking  Advisory  Committee  will  serve  as  a  dear  and 
strong  example  for  a  whole  new  way  for  government  to  work.  Negotiated  Ruleinaking 
will  result  in  better  government  and  more  effective  regulations  throiigh  the  active 
participation  of  all  the  parties  involved. 

The  NEA  is  grateful  and  proud  of  the  support  and  cooperation  that  our  partners  in  the 
Iron  Workers  International  Union  iiave  shared  with  us^over  these  many  years  in  this 
efFbrl  The  courage,  the  leadership,  the  commitment,  and  the  countless  long  hours  of 
woric  and  meetings  around  the  country  that  General  President  West  and  members  of  his 
staff  have  shown  have  been  critical  to  this  effort.  The  NEA  and  the  Iron  Workers  have 
shown  the  benefits  not  only  of  Negotiated  Rulemaking  but  also  of  labor-management 
coofieration.  We  sincerely  hope  that  we  can  be  of  .some  example  for  other  industries. 

On  behalf  of  the  members  of  the  National  Erectors  Association,  I  strongly  urge  that  you 
act  expeditiously  to  reauthorize  the  legislation  to  help  reinvent  the  federal  government 
through  the  use  of  Negotiated  Rulemaking. 


65 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 

Your  written  statement  will  be  submitted  without  objection  for 
the  record,  and  we  won't  penalize  Mr.  Harter  for  the  time. 

One  question:  From  the  time  that  Mr.  Dear  and  Mr.  Harter  en- 
tered the  picture  which  you  portrayed  here,  you  say  only  a  really 
short  period  of  time  elapsed  before  final  resolution;  is  that  correct? 

Mr.  Waterman.  Right,  18  months. 

Mr.  Gekas.  That  was  following  the  enactment  of  bill,  the  law  in 
1991,  I  guess  it  was,  and  the  promulgation  of  the  necessary  forum 
by  Lynn  Martin  is  that  correct? 

Mr.  Waterman.  Secretary  Martin  approved  the  process,  but  it 
still  took  until  Mr.  Dear  came  into  office  approximately  2  years  to 
start  the  committee. 

Mr.  Gekas.  If  we  started  something  today,  we  could  gauge  the 
time  that  it  would  take  to  resolve  something,  as  the  time  in  this 
particular  case,  that  began  with  the  entry  of  these  two  gentlemen. 
Would  that  be  a  fair  estimate  of  the  time  involved;  would  it  not? 

Mr.  Harter.  Typically,  it  takes  a  year  from  the  start  of  some- 
body actually  deciding  to  use  negotiated  rulemaking  to  reach  an 
agreement. 

Mr.  Gekas.  I  am  laying  the  groundwork  for  a  question  I  want  to 
ask  later,  but  now  to  Mr.  Harter. 

STATEMENT  OF  PHILIP  J.  HARTER,  CHAIR,  SECTION  OF  AD- 
MINISTRATIVE LAW  AND  REGULATORY  PRACTICE,  AMER- 
ICAN BAR  ASSOCIATION 

Mr.  Harter.  I  am  Philip  Harter,  and  I  appear  with  three  hats, 
and  maybe  three  heads  this  morning.  The  first  and  most  prominent 
one;  I  am  the  chair.  Section  of  Administrative  Law  and  Regulatory 
Practice,  American  Bar  Association.  The  second  is  that  I  am  the  co- 
chair,  ABA's  Task  Force  on  Regulatory  Reform,  which  is  applicable 
to  an  awful  lot  of  effort  this  committee  has  been  doing  in  the  last 
Congress.  And  third,  I  was  the  mediator  for  SENRAC,  so  I  come 
with  a  practical  bent  on  it. 

I  am  here  today  to  once  again  offer  the  strong  unequivocal  sup- 
port of  the  American  Bar  Association  for  the  reauthorization  of  the 
Negotiated  Rulemaking  Act.  The  ABA  formally  adopted  a  resolu- 
tion at  its  1995  midyear  meeting  urging  Congress  to  reauthorize 
the  Administrative  Dispute  Resolution  Act  and  the  Negotiated 
Rulemaking  Act  on  a  permanent  basis.  And,  indeed,  just  to  empha- 
size that  endorsement,  the  ABA  has  determined  that  securing  the 
reauthorization  of  those  two  acts  on  a  permanent  basis  is  a  very 
important  legislative  priority,  indicating  the  magnitude  of  their 
support. 

Let  me  give  just  a  brief  overview  of  the  process.  The  way  nego- 
tiated rulemaking  works  is  that  someone,  called  a  convener,  makes 
a  concerted  effort  to  make  sure  that  the  interests  that  would  be  af- 
fected by  the  rule  are  identified  and  suitable  representatives  of 
those  interests  selected  to  participate.  So  it  is  the  Government 
making  an  outreach  to  make  sure  that  the  views  of  the  full  range 
of  people  who  are  affected  are  incorporated  into  the  rule,  as  op- 
posed to  simply  allowing  those  people  to  react  to  something  that  is 
published  in  the  Federal  Register. 
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It  also  requires  that  that  group  reach  a  consensus,  a  uniform 
agreement.  Eveiybody  has  a  veto  over  it.  So  it  is  really  in  truth  a 
direct  participation  and  not  public  participation  which,  at  least  in 
most  administrative  law,  means  you  get  to  comment  but  not  par- 
ticipate. Negotiated  rulemaking  in  fact  means,  the  ability  to  influ- 
ence the  outcome  of  the  rule  itself. 

I  suppose  everyone's  first  reaction  is  that  if  you  are  asking  for 
a  consensus,  you  can  never  get  it;  and  secondly,  it  means  that  if 
you  get  it,  do  you  want  it,  because  it  is  probably  going  to  be  so  wa- 
tered down?  If  you  look  at  the  experience,  it  not  only  works  but 
works  very  well.  The  committee  identified  far  more  issues  than 
were  on  the  table  initially.  This  started  as  a  one-issue  rule,  and  it 
ended  up  really  addressing  the  full  range  of  concerns  in  steel  erec- 
tion. 

Reformulated  gasoline  is  another  one — an  enormously  com- 
plicated rule  that  was  developed  by  consensus.  If  you  look  at  the 
history  of  negotiated  rules,  it  has  an  interesting  paradox  in  that 
the  rules  that  emerge  from  negotiation  are  almost  uniformly  more 
stringent  than  the  agency  would  have  been  able  to  issue  on  its 
own,  precisely  because  the  people  participate  and  they  can  identify 
what  is  important  and  where  to  focus  the  resources. 

The  rule  is  more  stringent  when  viewed  as  a  whole,  not  each  in- 
dividual component  and  yet,  here  is  the  paradox,  it  is  usually 
cheaper  to  implement  precisely  because  you  have  practical  people 
sitting  aroimd  a  table  that  know  what  is  needed  and  they  can  say, 
here  is  the  best  way  to  address  those  kinds  of  issues. 

As  Eric  mentioned,  sometimes  people  will  say,  well,  that  is  fine, 
negotiated  rules  are  only  good  for  noncontroversial  issues  or  where 
you  only  have  one  or  two  parties.  SENRAC  shows  reg  neg  can  take 
on  the  big,  controversial  issues.  The  law  allows  that  in  spades. 
First  of  all,  as  for  controversy,  the  thing  that  had  been  kicking 
around  OSHA  for  20  years,  why  hadn't  OSHA  issued  a  rule?  Pre- 
cisely because  it  was  so  controversial.  Anytime  they  tried  to  zig, 
the  other  people  push  a  zag  and  deadlock  resulted. 

As  for  diversity,  if  you  look  at  SENRAC  membership,  here  is 
labor  and  management  coming  in  together,  it  looks  like  it  is  all 
nice  and  comfortable,  doesn't  it?  Eric  didn't  point  out  there  were 
two  unions  that  were  engaged  in  a  jurisdictional  fight  before  the 
AFL-CIO.  Hell  hath  no  fury  greater  than  that.  There  were  union- 
ized contractors  and  nonunionized  contractors,  and  rarely  are  they 
comfortable  together. 

It  had  academics;  it  had  people  who  just  didn't  have  to  worry 
about  cost.  It  had  full-range  and  small  contractors,  so  it  was  a  wild 
and  contentious  bunch.  It  took  us  a  while  to  settle  down,  frankly. 
But  demonstrates  that  you  can  do  that. 

Again,  just  to  summarize,  the  process  works,  it  works  well,  and 
we  endorse  its  enactment.  There  are  a  few  issues  that  we  would 
like  to  see  addressed  that  would  remove  some  inadvertent  inhibi- 
tions that  have  caused  agencies  to  not  use  the  process  nearly  as 
much  as  they  otherwise  might.  In  the  first  instance,  a  negotiated 
rulemaking  committee  is  and  should  be  subject  the  Federal  Advi- 
sory Committee  Act.  FACA  requires  agencies  to  secure  a  charter 
before  it  can  undertake  its  business. 
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Currently  that  is  taking  4  or  5  months  to  get  done;  it  greatly 
delays  the  process,  and  it  is  totally  unneeded.  A  notice  of  the  intent 
to  engage  in  negotiated  rulemaking  provides  all  that  public  notice 
that  the  FACA  charter  does.  The  Senate  added  a  provision  in  its 
version  of  the  ADR  bill  and  the  negotiated  rulemaking  to  suggest 
that  0MB  study  this  process.  I  urge  you  chginge  that  so  that  0MB 
ought  to  take  appropriate  action  to  expedite  the  establishment  of 
committees.  There  are  lots  of  things  to  be  done  administratively. 

Second,  this  is  just  to  clarify  that  the  Reg  Neg  Act  is  an  inde- 
pendent source  of  authority  to  engage  in  this.  Several  agencies 
have  either  ceilings  on  how  much  the  agencies  can  spend  on  advi- 
sory committees,  or  like  OSHA  has  its  §  7(b),  which  specifies  exact 
composition  and  everything,  which  is  fine  if  you  are  voting,  but  this 
is  reallv  a  different  process.  It  would  greatly  help  if  those  were  ad- 
dressed. 

I  appreciate  the  opportunity  to  be  here  and  express  our  whole- 
sale support. 

[The  prepared  statement  of  Mr.  Harter  follows:] 

Prepared  Statement  of  Philip  J.  Harter,  Chair,  Section  of  Administrative 
Law  and  Regulatory  Practice,  American  Bar  Association 

My  name  is  Philip  J.  Harter.  I  am  Chair  of  the  Section  of  Administrative  Law 
and  Regulatory  Practice  of  the  American  Bar  Association.  I  am  also  the  co-chair  of 
the  ABA's  Task  Force  on  Regulatory  Reform.  Relevant  to  today's  subject  matter,  I 
was  the  founding  chair  of  the  Section's  Committee  on  Dispute  Resolution  and  was 
for  many  years  a  member  of  the  ABA's  Presidentisdly  appointed  Dispute  Resolution 
Committee.  I  wrote  the  reports  for  the  Administrative  Conference  of  the  United 
States  that  underlie  its  recommendations  concerning  negotiated  rulemaking,  the  use 
of  dispute  resolution  tediniques  by  administrative  agencies,  and  mediator  confiden- 
tiality. I  also  represented  the  ABA  in  the  Congressional  hearings  leading  to  the  en- 
actment of  both  the  Negotiated  Rulemaking  Act  and  the  Administrative  Dispute 
Resolution  Act.  In  my  spare  moments  when  I  am  not  doing  all  of  that,  I  spend  the 
bulk  of  my  professional  time  as  a  mediator  in  helping  to  resolve  complex  issues  in- 
volving the  government. 

I  am  here  today  once  ^ain  to  offer  the  strong,  unequivocal  support  of  the  Amer- 
ican Bar  Association  for  the  reauthorization  of  the  Negotiated  Rulemaking  Act.  The 
ABA  formally  adopted  a  resolution  at  its  1995  mid-year  meeting  urging  Congress 
to  "reauthorize  the  Administrative  Dispute  Resolution  Act  and  the  Negotiated  Rule- 
making Act  on  a  permanent  basis."  Indeed,  the  Association  has  determined  that  se- 
curing the  "reauthorization  of  both  [the  Administrative  Dispute  Resolution  Act  and 
the  Negotiated  Rulemaking  Act]  on  a  permanent  basis  [with]  revisions  to  provisions 
that  inhibit  their  wider  use"  is  a  "Very  important  legislative  priority."  ^ 

Background  and  Advantages  of  Negotiated  Rulemaking.  Rulemaking  is  often  said 
to  be  the  "legislative"  side  of  administrative  action.  As  the  very  definition  of  "rule" 
in  the  Administrative  FVocedure  Act  makes  clear,  it  is  the  means  by  which  agencies 
establish  pplicv.  These  decisions  can  have  far-reaching  and  significant  effects  and 
involve  dimcult  choices  that  must  reconcile  a  host  of  competing  needs  and  values. 
For  example,  what  is  the  proper  trade-ofl"  between  costs  and  safety;  between  man- 
dated requirements  and  performance  standards  that  allow  individual  choice?  Al- 
though these  decisions  are  influenced  by  and  established  on  a  factual  record,  there 
is  rarely  only  one  proper  or  rational  policy  decision  that  could  emei^e  from  those 
facts.  Similarly,  since  statutes  virtually  always  provide  the  agency  with  discretion 
and  are  usuallv  written  in  general  terms,  the  details  of  how  the  agency  regulates 
lai^ely  lies  with  the  agency.  The  exercise  of  discretion  is  by  its  very  nature  a  legisla- 
tive function. 

Although  the  difficult  choices  that  an  agency  must  make  are  political  in  nature, 
the  traditional  procedures  for  developing  rules  pay  little  attention  to  the  manner  in 
which  a  legislative  body  legitimizes  decisions.  While  rulemaking  incorporates  impor- 
tant aspects  of  the  administrative,  hierarchical  decision  making  and  judicial-type 
process,  these  approaches  fail  to  take  advantage  of  the  legislative  process  that  al- 


^  American  Bar  AsBociation,  Legislative  Issues,  p.  2  (October,  1996). 
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lows  varying  interests  to  reconcile  their  differences  in  a  way  consistent  with  public 
goals. 

Moreover,  since  the  typical  agency's  decision  is  based  on  a  record,  the  comments 
received  by  the  agency  tend  to  oe  position-based,  leading  to  polarized  views:  Since 
parties  cannot  participate  directly  in  traditional  rulemaking,  they  attempt  to  narrow 
the  agency's  discretion  by  advocating  that  its  facts  show  that  the  agency  has  a  lim- 
ited number  of  options  for  crafting  an  acceptable  rule.  This  clearly  warps  the  infor- 
mation base  underlying  the  rules.  Some  observers  of  rulemaking  view  the  agency's 
position  in  a  contested  or  complex  rule  as  a  diflicult  predicament  in  which  the  agen- 
cy risks  getting  sued  if  its  decisions  are  either  too  strict  or  not  strict  enough  in  rela- 
tion to  comments  submitted  to  the  record.  Without  any  type  of  deliberation  or  inter- 
action to  help  the  agency  prioritize  the  needs  of  the  parties,  many  points  raised  by 
the  parties  become  muddled  and  the  agency  tends  to  lose  focus  of  the  whole  regula- 
tion in  an  attempt  to  focus  on  details.  Indeed  the  comments  often  appear  to  be  ships 
passing  in  the  mght.  Although  a  legislative  dialogue  between  the  submitters  of  tms 
information  and  the  agency  would  clarify  the  record  and  the  relationship  between 
the  issues,  this  lost  opportunitv  often  results  in  the  agency  losing  the  forest  for  the 
trees  and  contributes  to  a  lack  of  feel  for  the  very  issues  they  must  decide  upon. 

Negotiated  rulemaking  was  developed  to  replicate  the  legislative  process  of  having 
representatives  of  those  affected  sit  down  with  the  agency  to  resolve  the  major  is- 
sues in  a  rule.  The  concept  of  Negotiated  Rulemaking  has  substituted  face-to-face 
negotiations  by  representatives  with  a  "shop  floor"  expertise  for  the  position  based 
comments  currently  common  in  rulemaking  records.  Although  conflict  is  not  elimi- 
nated through  the  use  of  a  process  that  works  throu^  consensus  where,  typically, 
each  interest  that  is  represented  has  a  veto,  the  rules  reward  cooperation  and  cre- 
ative problem  solving.  Many  of  these  traits  are  vital  to  successful  legislative  negotia- 
tions. Once  parties  realize  that  their  interest  will  be  addressed  by  the  committee 
charged  with  drafting  the  rule,  they  have  the  incentives  to  work  in  a  collaborative — 
at  times  contentious  to  be  sure — atmosphere,  where  the  interests  of  other  members 
are  as  vital  as  their  own  and  therefore  need  to  be  considered  by  all  parties,  if  con- 
sensus is  to  be  reached. 

One  area  where  negotiations  appear  to  far  outweigh  traditional  rulemaking  is  in 
how  the  parties  are  sensitized  to  tne  needs  of  other  participants  at  the  table.  Each 
party  may  have  its  own  pet  interest,  but  it  cannot  afford  to  let  the  entire  rule  go 
astray  simply  because  it  does  not  share  another  party's  interest.  Indeed,  if  a  party 
concentrates  too  hard  on  getting  its  own  tree  planted  in  the  forest,  it  may  risk  losing 
the  forest  itself,  a  victim  to  a  myopic  approach.  Thus,  while  each  party  has  to  be 
a  zealous  advocate  for  its  own  position,  it  ignores  the  position  of  others  at  its  own 
peril  since  the  rule  is  a  package  or  bundle  of  proposals  that  either  sink  or  swim 
together.  The  group,  while  often  having  heated  exchanges,  also  worits  to  understand 
what  each  party  needs  in  order  to  sign  off  on  the  whole  rule.  When  divergent  inter- 
ests help  other  parties  achieve  their  goals,  the  group  is  closer  to  considering  and 
crafting  a  rule  that  truly  represents  the  needs  of  everyone.  As  a  result,  the  salient 
issues  are  identified,  weired  in  importance,  the  facts  necessary  for  their  resolution 
developed,  and  an  agreement  reached  as  to  an  entire  rule. 

Where  a  rule  is  successfully  negotiated,  the  result  is  a  proposed  rule  that  is  pub- 
lished for  notice  and  comment  in  the  Federal  Register.  Typically,  where  the  proper 
interests  have  been  identified  and  have  consulted  with  their  constituencies  regard- 
ing the  content  and  progress  of  the  proposed  rules,  the  rules,  once  released  for  pub- 
lic comment,  often  receive  little  negative  feedback  and  indeed  are  often  widely  sup- 
ported since  they  tend  to  be  practical,  cost  effective  solutions  to  issues  that  are  im- 
portant to  the  stakeholders.  Even  if  consensus  is  not  reached,  however,  the  informa- 
tion gleaned  by  the  committee  will  be  valuable  to  the  agency  as  it  approaches  the 
issues  in  a  traditional  rulemaking  process.  The  technical  experts  who  bring  vast 
practical  experience  to  the  issues  provide  invaluable  facts  and  an  analysis  of  the  is- 
sues for  the  agency  to  utilize  that  would  not  be  available  to  the  agency  working 
from  the  submitted  record  alone.  Thus,  even  a  failed  negotiation  is  not  a  true  fail- 
ure: the  agency  has  been  educated  with  high  quality  information  from  all  sides  of 
the  regulated  community  and  can,  in  turn  craft  a  responsive  rule  that  the  public 
can  react  to. 

Another  benefit  to  Neeotiated  Rulemaking  is  absence  of  delay.  Although  the  agen- 
cy and  participants  will  have  to  commit  resources  at  the  outset,  the  rules  that  result 
are  typically  cost  effective,  practical,  and  last  over  time.  Considering  the  costs  of  liti- 
gation for  both  the  regulated  community  and  the  government,  these  savings  are  con- 
siderable. Althou^  the  rules  tend  to  be  more  stringent  than  the  agency  might  have 
proposed  itself,  the  rules  are  also  more  cost  effective  since  they  were  drafted  by  per- 
sons with  first  hand  knowledge  of  how  the  rules  will  work.  Thus,  the  rules  achieve 
the  agenc/s  mandate  and  the  national  interest,  but  in  a  way  that  is  rational  and 
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is  supported  by  the  stakeholders  involved.  The  pnxress  has  shown  great  promise  in 
crafting  effective  rules  on  complex  and  highly  pmliticized  rules  through  a  legislative- 
type  consensus  based  approach.  In  fact,  some  rules  negotiated  are  so  successful,  de- 
spite their  contentious  origins,  that  the  regulated  community,  having  been  empow- 
ered by  crafting  the  rule,  not  only  accepts,  out  begins  to  implement  the  rule,  before 
the  proposed  rule  has  been  published. 

As  was  clear  both  from  the  report  of  the  Administrative  Conference  and  the  prac- 
tice prior  to  1990,  agencies  were  fully  authorized  under  existing  tenets  of  adminis- 
trative law  to  engage  in  negotiated  rulemaking.  But,  some  were  reluctant  to  do  so 
since  they  were  not  clear  whether  Congress  specifically  approved  of  it;  others 
seemed  unable  to  divine  those  principles.  Further,  Congress  enacted  several  bills  di- 
recting agencies  to  use  the  process  in  situations  where  the  process  may  not  have 
been  appropriate.  For  those  reasons  and  to  send  a  clear  signal  that  it  favored  the 
use  of  dired,  negotiations  among  those  interested — with  assurances  that  it  would  be 
used  only  in  appropriate  situations  and  that  no  interest  would  be  frozen  out — Con- 
gress enacted  the  Negotiated  Rulemaking  Act  of  1990.^ 

Success  and  Support.  The  Act  and  the  process  has  been  quite  a  success.  Some  in- 
credibly complex  and  controversial  rules  nave  been  developed  under  circumstances 
in  which  it  seems  clear  that  a  normal  rulemaking  process  would  have  failed.  As  fur- 
ther indication  of  the  success  of  the  process,  there  has  never  been  a  judicial  chal- 
lenge to  a  negotiated  rule  that  was  issued  by  the  agency  intact.  And,  it  is  not  un- 
common to  hear  that  a  negotiated  rule  is  being  implemented  even  before  the  notice 
is  published  in  the  Federal  Register. 

Organizations  charged  with  developing  recommendations  for  improving  regulatory 
decision  making  have  recommended  that  agencies  use  negotiated  rulemaking  to  ad- 
dress complex  issues  of  science  and  risk.  For  example,  the  Carnegie  Commission  on 
Science,  Technology  and  Government  recommended  that  "Agencies  should  attempt 
to  use  negotiated  rulemaking  when  it  is  possible  to  do  so  without  prejudicing  unrep- 
resented third  parties." 3  It  continued: 

The  virtues  of  negotiated  rulemaking  have  been  explored  elsewhere.  We 
note  that  the  use  of  negotiation  often  saves  EPA  a  year  or  two  of  "rule- 
making" time.  We  join  the  many  students  of  the  subject  who  advocate  the 
use  of  such  procedures. 

The  Administration  has  also  supported  the  use  of  negotiated  rulemaking  on  sev- 
eral fronts.  Its  Executive  Order  on  Kegulatory  Planning  and  Review  directed  agen- 
cies "to  explore  and,  where  appropriate,  use  con  sensual  mechanisms  for  developing 
regulations,  including  negotiated  rulemaking."*  On  the  same  day  he  issued  this 
Order,  the  President  also  directed  agencies  to  experiment  with  negotiated  rule- 
making by  trying  it  at  least  once.'^  Similarly,  the  Vice  President's  National  Perform- 
ance Review  likewise  supported  negotiated  rulemaking,  identifying  significant, 
major  benefits:  More  innovative  approaches  that  may  reduce  compliance  costs;  less 
time,  money,  and  effort  spent  on  developing  and  enforcing  rules;  earlier  implementa- 
tion; higher  compliance  rates;  and  more  cooperative  relationships  between  the  agen- 
cy and  affected  parties.  ^ 

These  accolades  have  been  borne  out  time  and  again.  Interestingly — and  probably 
counter  intuitive  at  least  initially — rules  that  are  developed  through  reg  neg  tend 
to  be  more  stringent  than  rules  developed  under  the  traaitional  process  out  at  the 
same  time  cheaper  to  implement.  The  cause  of  this  seeming  paradox  is  that  the  peo- 
ple on  the  committee  have  a  practical  expertise  that  results  in  their  direct  ability 
to  determine  what  is  the  best,  most  cost-effective  means  of  achieving  the  desired  re- 
sult. 

An  example  of  just  such  a  rule  was  OSHA's  Steel  Erection  Negotiated  Rulemaking 
Committee,  better  known  as  SENRAC.  Steel  erection  is  an  inherently  risky  under- 
taking, and  the  development  of  a  new  rule  to  address  it  had  been  on  OSHA  s  docket 
virtually  since  its  inception.  But,  because  the  topic  is  also  controversial,  no  rule  was 
forthcoming  althou^  several  attempts  had  been  undertaken.  Finally,  the  Iron- 
workers and  the  National  Erectors  Association,  two  organizations  prominently  af- 
fected by  any  such  rule,  petitioned  OSHA  to  use  negotiated  rulemaking.  Many  who 


2  Executive  Order  12866,  58  Fed.  Reg.  51735  (9/30/93). 

^Carnegie  Commission  on  Science,  Technology,  and  Government,  Risk  and  The  Environment: 
Improving  R^ulatoiy  Decision  Making  (1993),  at  p.  111. 

*  Section  6(a). 

"Memorandum  for  Executive  Departments  and  Selected  Agencies  and  Administrator  of  the 
OfHce  of  Information  and  Regulatory  Affairs  concerning  "Negotiated  Rulemaking." 

"National  Performance  Review,  Improving  Regulatory  Systems,  Recommendation  3  at  pp.  29- 
32. 
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looked  at  the  topic  and  its  history  thou^t  it  would  be  extremely  unlikelv  that  the 

Sarties  would  be  able  to  come  to  agreement  on  a  rule,  but  OSHA  and  the  parties 
ecided  to  give  it  a  try  anyhow. 

After  a  lot  of  hard  work,  SENRAC  did  indeed  come  to  agreement  on  a  new  stand- 
ard. And,  the  very  nature  of  that  standard  demonstrates  the  power  of  reg  neg:  while 
it  started  out  as  largely  a  one-issue  rule,  SENRAC  identified  far  more  issues  that 
had  signiflcant  effecte  on  the  workplace,  and  that  one  issue  became  just  that — one 
of  many.  It  turned  out  after  looking  at  the  data  and  fiill  discussions  among  those 
with  practical  experience  that  there  were  many  other,  more  important  items  that 
would  lead  to  a  safer  workplace.  I  am  proud  to  say  that  I  served  as  the  mediator 
for  SENRAC,  and  I  am  confident  having  listened  to  the  discussion  over  its  life,  that 
the  standard  they  developed  will  be  successful  by  virtually  any  measure. 

The  Negotiated  Rulemaking  Act  Should  he  Permanently  Reauthorized.  Althou^  it 
is  clear  that  an  agency  can  use  negotiated  rulemaking  without  a  separate  statute 
authorizing  it,  it  is  also  clear  that  agencies  feel  far  more  comfortable  relying  on  the 
specific  imprimatur  of  Congress.  They  then  know  that  if  they  follow  the  procedures 
01  the  Act — the  Act  is  clear  it  does  not  restrict  an  agency's  ability  to  use  other  proc- 
esses— they  are  within  a  "safe  harbor"  approved  by  Congress.  A  failure  by  Congress 
to  reauthorize  the  Act,  therefore,  woula  have  a  major,  highly  unsatisfactory  con- 
sequence: A  terrible  signal  would  be  sent  that  whereas  at  one  time  Congress  sup- 
ported developing  rules  by  the  direct  participation  of  representatives  of  the  aflected 
parties,  now  it  does  not.  Thus,  the  ABA  feels  it  is  essential  that  the  Negotiated 
Rulemaking  Act  be  reauthorized  on  a  permanent  basis. 

The  ABAs  resolution  supporting  reauthorization  continues:  "Congress  should  re- 
vise provisions  that  inhibit  [its]  wider  use  ...  by  clarifying"  various  points  that 
will  be  discussed  below.  Thus,  whUe  the  ABA  greatly  supports  reauthorization,  we 
also  believe  parts  of  the  current  law  inhibit  the  broader  use  of  mediation  and  arbi- 
tration to  resolve  issues  facing  the  government.  I  would  now  like  to  turn  to  the  pro- 
visions that  we  believe  should  be  modified. 

Federal  Advisory  Committee  Act  (FACA).  The  Federal  Advisory  Committee  Acf 
has  also  inhibited  the  more  widespread  use  of  negotiated  rulemakings.  Notwith- 
standing the  strong  support  of  the  Administration,  it  regularly  takes  several  months 
for  a  draft  charter  to  leave  the  office  that  wishes  to  use  negotiated  rulemaking  to 
develop  a  new  regulation  before  the  charter  is  approved.  The  draft  must  wend  its 
way  from  the  sponsoring  office  up  through  the  bureaucracy  all  the  way  to  the 
head — the  very  pinnacle — of  the  agency  for  personalized  signature;  it  is  then 
shipped  off  to  0MB  and  GSA  for  consultation  and  approval. 

Until  recently,  a  request  to  establish  a  negotiated  rulemaking  committee  was 
counted  towards  the  arbitrary  ceiling  on  advisory  committees  that  was  imposed  ear- 
lier by  the  administration.®  Thus,  to  create  a  reg  neg  committee,  an  agency  often- 
times had  to  abolish  or  terminate  some  other  committee.^  The  delay  and  uncertainty 
in  chartering  committees  caused  a  major  disincentive  to  all  but  the  most  resolute 
agency  officials  so  that  this  highly  successful  process  has  not  been  used  nearly  as 
widely  as  it  would  otherwise. 

While  one  of  the  inhibitions  has  been  addressed,  the  other  remains.  The  extraor- 
dinary delay  can  be  fixed  quite  simply  without  any  loss:  the  Negotiated  Rulemaking 
Act  requires  the  publication  of  a  notice  of  intent  to  form  a  Negotiated  Rulemaking 
Committee  that  describes  the  topics  to  be  taken  up,  the  interests  to  be  affected  and 
represented,  a  proposed  schedule  for  its  activities,  a  description  of  the  administra- 
tive support  provided  by  the  agency,  and  a  request  for  comment  from  members  of 
the  public.^"  In  short,  the  Notice  of  Intent  provides  the  same  information  that  is 
contained  in  a  charter,  so  there  is  a  redundancy  without  correlative  benefit. 

The  ABA  therefore  believes  that  Congress  snould  authorize  agencies  to  establish 
rejg  neg  committees  without  having  to  secure  the  permission  of  either  0MB  or 
GSA.^i  A  straightforward  way  to  do  that  would  be  to  provide  that  publication  of  a 
notice  of  intent,  or  similar  notice  in  the  Federal  Register,  would  serve  in  lieu  of  a 


'5  U.S.C.  App.  1. 

»OMB  Circular  No.  A-135  (October  5,  1994). 

'"Given  .  .  .  the  importance  of  reg  neg  as  a  rulemaking  tool,  we  are  hereby  exempting  any 
"reg  n^  committees  from  the  current  advisory  committee  ceilings  established  under  OMB  Cir- 
cular No.  A-135  (October  5,  1994).  This  policy  change  is  effective  immediately  and  will  remain 
in  effect  until  the  end  of  the  fiscal  year  September  30,  1997.  At  that  time,  we  will  review  the 
policy's  utility  and  decide  whether  it  should  be  retained  or  modified."  Memorandum  for  the 
Heads  of  Executive  Departments  and  Agencies  from  Alice  M.  Rivlin  concerning  'Turther  Guid- 
ance on  Establishing  Negotiated  Rulemaking  Advisory  Committees"  dated  April  8,  1996. 

10  5  U.S.C.  §  564(a). 

11  The  ABA  believes  firmly,  however,  that  the  substantive  provisions  of  FACA  that  require 
openness  and  balance  should  be  adhered  to  whether  or  not  a  separate  charter  is  required. 
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separate  charter.  The  same  information  would  be  provided  to  the  public,  the  same 
accountability  would  be  present,  but  the  major  bureaucratic  disincentive  would  be 
removed,  thereby  encouraging  its  wider  use. 

We  would  certainly  agree  to  such  an  approach.  There  may  be  others,  however. 
The  Senate  addressed  tms  issue  in  its  version  of  H.R.  2977  by  means  of  the  follow- 
ing language: 

No  later  than  180  days  after  the  enactment  of  this  Act,  the  Director  of 
the  Onice  of  Management  and  Budget  shall  complete  a  study  with  rec- 
ommendations on  expediting  the  establishment  oi  negotiated  rulemaking 
committees,  including  eliminating  any  redundant  administrative  require- 
ments related  to  filing  a  committee  charter  under  section  9  of  the  Federal 
Advisory  Committee  Act  and  providing  public  notice  of  such  committee 
under  section  564  of  title  5,  United  States  Code.^^ 

While  this  is  a  good  start,  we  would  hope  such  a  provision  would  be  more  action 
oriented  and  stimulate  a  beneficial  change.  Moreover,  as  we  pointed  out  in  our  testi- 
mony on  H.R.  2977,^^  similar  FACA  problems  also  arise  with  respect  to  committees 
established  to  negotiate  a  consensus  under  the  Administrative  Dispute  Resolution 
Act,  and  the  ABA  s  resolution  similarly  states  that  these  too  should  oe  exempt  from 
separate  chartering  requirements.^*  The  ABA  therefore  proposes  that  the  Senate 
language  be  changed  to  the  following: 

No  later  than  180  days  after  the  enactment  of  this  Act,  the  Director  of 
the  Oflice  of  Management  and  Budget  shall  take  appropriate  action  to  expe- 
dite the  establishment  of  negotiated  rulemaking  committees  and  committees 
established  to  negotiate  agreements  under  the  Administrative  Dispute  Reso- 
lution Act,  including  eliminating  anv  redundant  administrative  require- 
ments related  to  filing  a  committee  charter  under  section  9  of  the  Federal 
Advisory  Committee  Act  and  providing  public  notice  of  such  committee 
under  section  564  of  title  5,  United  States  Code  and  shall,  to  the  extent  nec- 
essary, make  recommendations  for  legislative  action  within  the  180  days. 

There  is  a  second,  minor  problem  with  FACA  that  we  had  thought  had  been  ad- 
dressed by  the  Negotiated  Rulemaking  Act,  but  which  some  agencies  apparently  are 
not  so  clear  about.  Section  567  of  the  Act  contemplates  that  a  reg  neg  committee 
will  remain  in  existence  until  publication  of  the  rule,  without  the  need  for  recharter- 
ing,  until  the  final  rule  is  published.  Some  have  read  the  language  of  the  section  ^' 
to  mean  that  the  committee  dies  at  termination,  not  that  it  lives  up  to  it,  unless 
otherwise  specified.  Although  we  had  not  thought  this  provision  is  ambiguous,  any 
doubt  could  be  removed  by  changing  the  words  "termination  upon"  to  "continue 
until". 

Finally,  some  agencies  have  various  restrictions  on  the  use  of  advisory  commit- 
tees. In  some  instances,  the  underlying  statute  sjpells  out  the  composition  of  any  ad- 
visory committee  that  the  agency  may  use.  In  otners,  there  is  a  ceiling  on  the  num- 
ber or  total  expense  of  advisory  committees.  These  artificially  interfere  with  either 
how  a  committee  functions  or  whether  one  can  be  established  in  the  first  place. 
These  prescriptions  are  clearly  appropriate  when  addressing  committees  that  vote 
or  those  that  nave  an  on-going  life  to  provide  general  advice.  But,  they  are  not  real- 
ly applicable  to  a  negotiated  rulemaking  committee  that  is  established  solely  to  de- 
velop a  new  rule  by  the  consensus  of  the  affected  parties  and  that  will  terminate 
when  the  rule  is  issued.  It  would,  therefore,  be  helpful  if  the  Act  made  clear  that 
the  authorization  to  establish  a  reg  neg  committee  is  independent  of  any  statutory 
restrictions  on  the  establishment,  funding,  or  operation  of  advisory  comimttees. 


la  Section  11(c). 

13  y^e  said  at  that  time:  The  ABA  believes,  therefore,  that  the  goals  of  the  Administrative 
Dispute  Resolution  Act  would  be  furthered  by  exempting  any  committee  formed  pursuant  to  the 
Act — one  that  necessarily  would  have  a  temporary  life  and  a  specific,  defined  goal — from  the 
chartering  requirements  of  FACA.  Since  they  serve  a  role  crucial  for  public  confidence,  the  agen- 
cy should  still  have  to  comply  with  FACA's  substantive  requirements  of  balance,  open  meetings 
(unless  it  meets  one  of  the  exceptions  in  the  Sunshine  Act),  and  minutes.  This  simple  change 
would  not  result  in  any  modification  whatever  of  the  nature  and  fiinctioning  of  advisory  commit- 
tees, but  it  would  enable  agencies  to  use  mediation  and  consensual  processes  far  more  widely 
than  they  do  currently — surely  something  that  is  to  be  encouraged." 

i*Some  take  the  position  that  these  committees  are  not  siioject  to  FACA,  while  others  dis- 
agree. In  may  be  that  the  question  could  be  clarified  by  an  appropriate  description  in  41  CFR 
§9 101-6.1004  that  sets  out  meetings  not  covered  by  the  Act. 

^A  negotiated  rulemaking  committee  shall  terminate  upon  promulgation  of  the  final  rule 
under  consideration,  unless  the  committee's  charter  contains  an  earlier  termination  date  or  the 
agency,  after  consulting  the  committee,  or  the  committee  itself  specifies  an  earlier  termination 
date. 
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Conclusion.  The  American  Bar  Association  urges  Congress  to  reauthorize  the  Ne- 
gotiated Rulemaking  Act,  with  the  changes  described  above,  on  a  permanent  basis. 

Mr.  Gekas.  Yes,  we  thank  vou. 

The  Chair  will  limit  itself  to  5  minutes  for  questioning  and  as- 
sign the  same  restriction  to  the  other  members  of  the  subommittee. 

One  quick  question.  After  the  Advisory  Committee  met  and 
agreed,  was  it  the  host  for  the  negotiations? 

Mr.  Harter.  The  committee — when  OSHA  decided  to  go  forward 
with  the  negotiated  rulemaking,  it  impaneled  the  Steel  Erection 
Negotiating  Rulemaking  Advisory  Committee,  so  that  diverse  group 
was  a  Federal  advisory  committee  and  was  charged  with  coming  up 
with  the  agreement. 

Mr.  Gekas.  All  right.  Then  did  all  the  parties  agree  on  the  word- 
ing of  the  proposed  rules  or  rules  and  were  they  formulated  by  the 
Advisory  Committee?  Was  it  then  submitted  as  an  agreed  rule  to 
OSHA  to  promulgate? 

Mr.  Dear.  In  essence,  and  that  process  is  still  going  on.  The 
OSHA  staff  assisted  the  committee.  The  agency  was  represented  on 
the  committee  by  a  senior  OSHA  executive.  OSHA  also  provided 
the  staff  support.  The  committee's  work  product  is  being  turned 
over  to  the  agency,  and  we  will  do  the  other  parts  of  work  required. 

Mr.  Gekas.  Application  of  the  Federal  Register,  the  whole  bit. 

Mr.  Dear.  The  detailed  economic  analysis  that  is  required  for 
standards,  the  requisite 

Mr.  Gekas.  Is  that  ongoing  now. 

Mr.  Dear.  That  is  going  on,  and  we  intend  to  publish  the  pro- 
posed rule  by  the  end  of  this  year. 

Mr.  Gekas.  That  will  mean  a  full  year  and  a  half  from  beginning 
to  end;  is  that  correct? 

Mr.  Dear.  It  will  be  a  little  longer  than  that.  We  still  have  to 
formally  propose  this  rule  by  going  through  the  regular  public 
hearing  and  comment  process  so  that  all  those  who  weren't  on  the 
committee  have  an  opportunity  to  participate.  I  guarantee  you  this 
will  be  much  faster  than  the  old  way. 

Mr.  Gekas.  You  say  it  is  much  faster,  but  we  are  still  talking 
about  years. 

That  brings  me  to  my  next  question.  Many  people  don't  know  the 
Brady  law  that  was  passed  a  few  years  back.  It  had  an  amendment 
which  I  offered  and  was  accepted  in  conference  when  we  estab- 
lished the  final  wording  of  that  bill.  It  stated  that  the  Department 
of  Justice  must  within  5  years  from  the  time  of  enactment  of  the 
law  to  promulgate  a  system  of  an  instant  check  nationwide  to  sup- 
plant the  waiting  period  provisions  of  the  Brady  law. 

Since  its  enactment,  I  have  been  worried  about  how  the  Depart- 
ment of  Justice  is  moving  on  this,  and  I  am  going  to  try  to  bring 
some  people  in  here  to  testify  to  that  in  the  near  future,  but  in  the 
meantime  it  dawns  on  me  they  ought  to  be  engaging  in  some  kind 
of  party — parties  mechanism.  I  like  the  ones  you  have  outlined.  In 
fact,  Mr.  Dear,  you  said  you  hoped  other  departments  would  adopt 
this  kind  of  procedure  on  a  regular  basis.  I  am  wondering  if  anyone 
has  a  comment  on  how  best  the  Department  of  Justice  could  use 
this  to  help  them  implement  what  they  should  be  implementing? 

Mr.  Waterman.  Mr.  Chairman  I  don  t  know  the  exact  details  of 
that  issue  or  problem,  but  we  strongly  urge  the  greater  use  of  nego- 
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tiated  rulemaking.  If  you  have  an  issue  or  standard  that  you  would 
like  to  have  promulgated,  and  you  know  how  long  that  takes,  we 
think  that  a  negotiated  rulemaking  panel  should  he  impaneled  or 
instituted  immediately  and  given  12  months.  At  the  end  of  12 
months,  if  that  committee  has  not  come  to  consensus — ^and  consen- 
sus is  defined  as  unanimous  under  this  act — even  if  you  have  not 
come  to  consensus,  you  will  be  light  years  down  the  road  further 
than  if  any  Federal  agency  has  had  it  up  on  the  third,  fourth,  and 
fifth  floors  kicking  it  from  cubicle  to  cubicle  for  12  months,  and  it 
hasn't  seen  the  light  of  day  yet.  That  is  the  way  to  go. 

Mr.  Gekas.  I  am  taking  that  to  heart  because,  as  I  calculated, 
we  only  have  about  2  years  left  of  this  5-year  period  when  we  man- 
dated in  that  amendment  to  the  Brady  law. 

Mr.  Harter. 

Mr.  Harter.  One  of  the  enormous  benefits  that  comes  is  really 
the  ability  to  secure  the  veiy  practical  kind  of  experience;  people 
who  have  done  it,  people  who  have  particular  concerns,  just  the 
very  practical  aspects  of  it.  I  would  think  in  something  like  that 
you  have  the  whole  question  of  the  technological  basis  of  the 
searches;  you  have  personal  privacy,  you  have  lots  of  different  is- 
sues that  have  to  both  be  raised  and  reconciled — the  perfect  kind 
of  thing  for  the  various  representatives  and  the  Government.  The 
Government  is  a  major  participant  in  this;  it  in  a  great  way  for  the 
Government  to  gain  information  that  they  never  otherwise  could 
get. 

Mr.  Gekas.  The  time  of  the  Chair  has  elapsed. 

By  your  presence  here  you  have  volunteered  to  assist  me  in  ad- 
vising the  Department  of  Justice  how  to  proceed  on  this  other 
issue. 

Mr.  Harter.  One  of  the  things  on  the  back  of  your  driver's  li- 
cense; is  that  it? 

Mr.  Gekas.  That  is  correct. 

The  gentleman  from  Rhode  Island  is  recognized  for  5  minutes. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Dear,  in  thinking  about  the  interchange  between  you  and  the 
chairman,  it  struck  me  that  if  you  don't  reach  consensus,  is  it  typi- 
cal or  would  it  be  typical  for  the  agency  to  gather  up  all  of  this 
good,  productive  work  and  then  go  into  rulemaking  right  away? 

Mr.  Dear.  Yes.  That  is  exactly  what  I  told  our  steel  erection  com- 
mittee. You  have  12  months.  If  you  produce  a  consensus  proposal, 
I  will  commit  the  agency  to  publishing  that  proposal  for  comment. 
If  you  don't,  we  will  go  ahead  and  publish  a  rule  using  the  old  rule- 
making method. 

Mr.  Reed.  I  would  assume  that  the  rule  is  a  product  at  least  in- 
fluenced by  the  deliberation  so  that 

Mr.  Dear.  Like  any  negotiation,  it  may  fail.  You  may  lose  in  the 
last  2  percent.  In  the  case  of  a  regulation,  that  98  percent  that  they 
have  worked  out  is  still  going  to  oe  of  g^eat  value.  Again,  it  is  the 
practicality  that  the  field  brings  to  the  process. 

Mr.  Reed.  On  a  practical  level,  that  is  probably  leverage  which 
the  agency  has  that  is  not  written  in  the  statute,  but  it  is  a  reality 
that  at  the  end  of  the  12  months,  we  will  take  the  best  of  what  we 
have  heard  here,  and  we  will  go  forward.  So,  either  you  are  with 
us  or  against  us,  and  if  you  can  get  consensus,  essentially  you  can 
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more  or  less  bind  us  to  put  your  proposal  in  the  proposed  regula- 
tion and  not  what  we  think. 

Mr.  Harter.  As  an  example  of  that,  the  very  first  proposed  nego- 
tiated rulemaking  I  did  was  an  informal  one  on  OSHA's  benzene 
standard  in  which  the  agency  didn't  participate.  If  you  remember, 
that  has  a  very  bitter  history.  The  committee  didn't  quite  reach 
agreement,  but  OSHA  was  able  8  months  later  to  issue  a  standard, 
and  it  was  their  first  health  standard  they  issued  that  they  weren't 
sued  on,  which  gives  you  some  indication  of  the  amount  of  informa- 
tion and  practicality  that  can  be  built  on  that. 

Mr.  Reed.  Let  me  ask  another  question.  Within  the  legislation 
there  are  some  general  criteria  about  determining  what  is  appro- 
priate for  rulemaking,  negotiated  rulemaking  or  standard  rule- 
making, and  I  wondered,  two  questions:  Just  generally  what  are 
the  types  of  cases  that  you  think  are  amenable;  and  then  more  spe- 
cifically, are  there  any  changes  to  the  legislation  we  have  to  make 
to  be  more  specific,  give  more  guidance  to  the  agencies? 

And  a  final  point  is  I  notice  you  are  talking  about  success  stories, 
and  there  are  many  but  there  are  examples,  for  example  EPA,  with 
the  lawn  power  tool  emissions,  the  weedwhackers,  where  they 
failed  to  reach  consensus,  the  general  question  would  be  how  do  we 
really  separate  these  cases  out,  and,  two,  is  there  anything  we  have 
to  do  in  the  legislation? 

Mr.  Harter,  do  you  want  to  go  first?  Then  we  will  go  down  the 
road. 

Mr.  Harter.  I  think  the  criteria  that  are  in  the  legislation  work 
pretty  well  as  a  checklist— different  people  use  different  formula- 
tions of  it — ^but  they  have  withstood  the  test  of  time. 

I  think  really  the  ones  that  I — the  overall  test  is  that  the  ones 
that  have  a  fair  amount  of  factual  basis,  are  driven  by  the  facts — 
you  can't  go  into  a  laboratory.  This  is  a  political  kind  of  process  of 
sharing  values  and  working  it  out.  Those  are  the  kinds  of  stand- 
ards that  are  very  hard  for  an  agency  to  issue.  I  think  the  ones 
that  have  really  worked  well  share  that  quality.  Though  I  don't 
particularly  want  to  get  into  it  right  now,  there  are  very  good  rea- 
sons why  that  EPA  standard  failed,  and  anybody  who  looked  at  it 
knew  it. 

Mr.  Reed.  It  wasn't  a  good  topic  to  begin  with  in  the  first  place? 

Mr.  Harter.  It  was  all  right. 

Mr.  Waterman.  I  would  still  say  that  even  if  it,  quote,  "fails," 
the  parties  involved  in  this  process  identify  and  focus  and  bring  to 
the  forefront  the  issues  that  might  not  have  been  there  had  it  been 
left  solely  to  an  agency  and  the  standard  department  of  that  agen- 
cy or  whatever  that  department  might  be. 

The  way  that  regulation,  at  least  that  we  see,  is  often  generated 
is — and  this  not  a  criticism — the  standard  writers  themselves.  They 
are  sitting  in  their  office  receiving  correspondence  and  phone  calls 
and  visits  from  various  special  interest  groups  to  either  revise  a 
regulation  or  institute  a  new  regulation  that  more  often  than  not 
has  some  benefit  to  those  groups.  The  standard  writer  that  has 
now  embarked  on  a  standard  in  an  industry  that  he  or  she  may 
have  no  knowledge  of  is  solely  trying  to  see  the  forest  from  the 
input  of  these  self-interest  groups. 
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At  least  negotiated  rulemaking  gives  you  a  formal  but  flexible 
process  to  bring  everybody  in  early  on,  and  that  is  why  I  say  even 
if  you  don't  come  to  consensus,  you  are  going  to  be  farther  along 
if  you  bring  everybody  on  early  on  and  identify  the  key  areas.  You 
may  not  come  to  an  agreement,  but  you  are  much  farther  along 
than  letting  it  lang^sh  back  in  the  bureaucracy  for  literally  years. 

Mr.  Reed.  Thank  you. 

Mr.  Dear,  do  you  have  a  comment? 

Mr.  Dear.  Negotiated  rulemaking,  we  are  very  positive  about  it. 
It  is  not  a  panacea.  There  are  certain  issues  that  OSHA  deals  with 
and  other  regulatory  agencies  deal  with  that  negotiated  rule- 
making would  not  work  well  for.  The  criteria  in  the  act  currently 
do  describe,  I  think,  quite  well  the  tests  that  need  to  be  applied  to 
determine  if  negotiated  rulemaking  is  a  viable  prospect. 

I  would  urge  the  committee  to  consider  two  changes  that  would 
help  decrease  the  amount  of  time  it  takes  to  form  up  these  commit- 
tees, because  once  you  have  the  willingness  of  parties  to  agree 
there  is  a  problem,  agree  there  is  a  necessity  to  come  up  with  a 
solution,  and  the  willingness  to  do  that,  the  concurrent  review  of 
the  Federal  Advisory  Committee  Act  adds  time  to  the  chartering  of 
the  committee. 

It  is  really  unnecessary.  I  think  it  could  be  eliminated.  The  ac- 
quisition of  the  services  of  a  facilitator  of  a  convenor  are  currently 
subject  to  normal  Federal  procurement  rules.  That  could  be  ad- 
justed so  they  could  be  selected  like  experts  off  of  an  expert  witness 
list,  for  example,  and  that  would  also  decrease  the  time. 

But  my  experience  with  steel  erection  has  caused  me  to  believe 
where  this  could  be  used  and  this  should  be,  and  we  have  already 
announced  a  second  negotiated  rulemaking  for  fire  protection  in 
the  shipyard  industry.  Subject  to  funding,  we  will  continue  to  look 
for  opportunities  and  use  this  very  valuable  tool. 

Mr.  Reed.  Thank  you  very  much.  Mr.  Chairman,  thank  you. 

Mr.  Gekas.  We  negotiated  the  end  of  the  time  of  the  panel.  So 
we  thank  you  very  much.  It  has  been  very  helpful  and  will  be  help- 
ful in  the  future.  Thank  you. 

The  final  panel  consists  of  two  witnesses  who,  as  you  can  see, 
have  considerable  experience  in  the  realm  we  are  undertaking 
today.  Wilma  Liebman,  Esq.,  is  the  Deputy  Director  for  National 
OflfiCQ  Operations  of  the  Federal  Mediation  and  Conciliation  Serv- 
ice. We  have  previously  heard  testimony  from  that  agency  with  re- 
spect to  the  Administrative  Dispute  Resolution  Act. 

Before  joining  the  Conciliation  Service  in  January  1994,  Ms. 
Liebman  was  labor  counsel  for  the  Bricklayers  &  Allied  Craftsman, 
legal  counsel  for  the  International  Brotherhood  of  Teamsters,  and 
a  staff  attorney  with  the  National  Labor  Relations  Board. 

She  is  joined  at  the  witness  table  by  Mr.  Neil  Eisner,  the  Assist- 
ant Greneral  Counsel  for  Regulation  and  Enforcement  of  the  De- 
partment of  Transportation.  I  note  Mr.  Eisner  testified  before  our 
subcommittee  in  1989  on  the  original  authorization  on  negotiated 
rulemaking.  The  Department  of  Transportation  had  participated  in 
negotiated  rulemaking  long  before  the  enactment  of  the  legislation, 
and  they  have  a  guest  at  the  table  who  is 
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Ms.  LiEBMAN.  Yes,  I  would  like  to  introduce  Mr,  John  Wagner, 
who  is  the  Director  of  the  Federal  Mediation  and  Conciliation  Serv- 
ice Alternative  Dispute  Resolution  Office. 

Mr.  Gekas.  And  we  welcome  him  to  the  witness  table. 

We  will  begin  with  Ms.  Liebman. 

STATEMENTS  OF  WILMA  B.  LIEBMAN,  DEPUTY  DIRECTOR, 
FEDERAL  MEDIATION  AND  CONCILIATION  SERVICE 

Ms.  Liebman.  Thank  you  very  much,  Mr.  Chairman,  Congress- 
man Reed,  cind  thank  you  for  the  opportunity  to  participate  in  this 
hearing.  We  are  delighted  that  you  are  considering  reauthorization 
of  the  Regulatory  Negotiation  Act  together  with  the  reauthorization 
of  the  Administrative  Dispute  Resolution  Act.  We  welcome  this 
unique  opportunity  to  try  to  resolve  these  two  issues  together  and 
prevent  a  lapse  in  the  regulatory  negotiation  law.  These  two  laws 
present  two  success  stories  in  creating  a  government  that  works 
better  and  costs  less. 

By  way  of  background  let  me  mention  that  the  Federal  Mediation 
and  Conciliation  Service  was  created  by  Congress  in  1947.  It  was 
directed  to  provide  mediation,  conciliation  and  arbitration  services 
to  labor  and  management.  Our  services  are  direct,  voluntary  and 
customer-driven.  We  perform  no  regulatory  functions  at  all.  We 
have  engaged  in  alternative  dispute  resolution  service  outside  of 
the  labor/management  arena  since  the  early  1970's. 

There  are  approximately  200  mediators  located  in  75  cities 
around  the  country  who  bring  to  this  work  their  skills  and  exper- 
tise in  mediation,  dispute  resolution  and  consensus  building.  Our 
charter  expanded  in  1990  with  the  enactment  of  the  ADR  Act  and 
Regulatory  Negotiation  Act. 

FMCS  is  a  strong  proponent  of  regulatory  negotiations,  and  we 
strongly  support  reauthorization  of  the  act.  Regulatory  negotia- 
tions, in  bringing  together  the  regulators  and  the  regulated,  helps 
agencies  make  better  rules  more  quickly.  It  reduces  litigation  and 
therefore  conserves  precious  government  resources  of  time  and 
money. 

The  regulatory  negotiation  process  brings  life  to  rulemaking.  It 
allows  people  to  deal  with  each  other  rather  than  simply  with 
paper.  The  coming  together  of  interested  parties,  whether  or  not 
they  reach  consensus  on  a  final  rule,  produces  a  greater  scope  of 
knowledge  and  understanding,  improved  communications  and  often 
a  narrowing  of  disputed  issues.  Without  reauthorization  of  the  law, 
we  fear  that  agencies  may  be  less  inclined  to  engage  in  the  process. 

The  Federal  Mediation  Service  has  played  a  very  active  role  in 
providing  neutral  convenors  and  facilitators  for  regulatory  negotia- 
tions. Our  mediators  have  demonstrated  their  capacity  to  convene 
and  facilitate  complex  multiparty  disputes.  Let  me  just  give  you  a 
few  examples. 

We  are  currently  engaged  in  six  regulatory  negotiations.  We  have 
successfully  handled  rules  to  provide  handicap  access  to  airtravel, 
to  provide  safety  protection  for  railroad  maintenance  crew  workers. 

We  are  just  finishing  up  work  on  a  negotiation  involving  48  Na- 
tive American  tribes  with  the  Department  of  Health  and  Human 
Services,  and  the  Bureau  of  Indian  Affairs  of  the  Department  of  In- 
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tenor.  This  involved  issues  of  self-governance  and  the  transfer  to 
tribal  governments  of  health  and  education  services. 

We  have  also  recently  been  involved  in  a  negotiation  involving 
the  new  Don  Pedro  Dam,  which  involved  water  resources  for  the 
San  Francisco  Bay  area.  There  were  23  parties  involved  in  that  ne- 
gotiation, including  the  Federal  Energy  Regulatory  Commission. 

FMCS  endorses  recommendations  which  were  made  to  Congress 
in  October  1995  by  the  Administrative  Conference  of  the  United 
States.  Those  recommendations  are  embodied  in  the  Senate  bill. 
Very  quickly,  they  provide.  No,  1,  permanent  reauthorization  of  the 
Regulatory  Negotiation  Act.  No.  2,  we  endorse  a  recommendation 
which  would  reassign  the  responsibilities  which  the  Administrative 
Conference  performed  by  providing  that  the  President  shall  des- 
ignate a  single  agency  or  establish  an  interagency  committee  to  fa- 
cilitate and  encourage  agency  use  of  regulatory  negotiations. 

I  would  add  that  the  Federal  Mediation  Service  worked  closely 
with  the  Administrative  Conference  previously,  and  we  have  as- 
sumed some  of  the  responsibilities  since  they  went  out  of  business, 
including  providing  a  clearinghouse  of  information  on  this  process, 
providing  training,  and  we  are  ready,  willing  and  able  to  assume 
any  responsibilities  which  this  Congress  or  the  President  might 
delegate  to  us. 

No.  3,  we  support  a  mechanism  which  would  allow  agencies  to 
use  private  funds  to  support  this  process.  That  will  make  the  proc- 
ess more  affordable  and  presumably  more  appealing. 

No.  4,  we  endorse  a  provision  which  would  exempt  regulatory  ne- 
gotiation committees  from  the  Federal  Advisory  Committee  Act,  in 
particular  the  charter  requirements.  These  requirements  are  bur- 
densome and  time-consuming,  an  unnecessary  bureaucratic  step; 
however,  we  heartily  endorse  the  substantive  sunshine  principles  of 
open  and  public  meetings. 

No.  5,  we  endorse  measures  which  would  expedite  the  hiring  of 
neutral  convenors  and  facilitators  by  eliminating  the  requirement 
for  competitive  bidding  procedures  in  obtaining  neutral  services. 

And  No.  6,  we  would  urge  Congress  not  to  place  provisions  in 
specific  substantive  statutes  which  would  make  the  regulatory  ne- 
gotiation process  mandatory.  We  believe  that  the  process  should  be 
voluntary  and  that  each  case  should  be  weighed  on  its  own  merits. 

In  closing,  the  Federal  Mediation  Service  sincerely  hopes  this  bill 
will  be  enacted  into  law  during  this  session  of  Congress.  It  makes 
sense.  It  is  a  good  idea.  It  is  good  for  Government,  it  is  good  for 
taxpayers,  it  is  good  for  the  courts,  it  is  good  for  people  who  have 
disputes  with  Government.  In  short,  we  think  it  is  a  win-win  idea. 
I  thank  you. 

[The  prepared  statement  of  Ms.  Liebman  follows:] 

Prepared  Statement  of  Wilma  B.  Liebman,  Deputy  Director,  Federal 
Mediation  and  Conciliation  Service 

Mr.  Chairman  and  Members  of  the  Subcommittee,  it  is  my  pleasure  to  be  here 
to  offer  the  strong  support  of  the  Federal  Mediation  and  Conciliation  Service  for  the 
Negotiated  Rulemaking  Act  of  1990  and  its  reauthorization  in  consolidation  with  the 
Administrative  Dispute  Resolution  Act.  FMCS  was  created  as  an  independent  agen- 
cy by  Congress  in  1947  through  enactment  of  the  Taft-Hartley  Act,  which  directed 
the  agency  to  provide  voluntary  mediation,  facilitation,  and  arbitration  services  to 
labor  and  management. 
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Since  that  time,  our  charter  has  been  expanded  by  a  variety  of  subsequent  stat- 
utes, making  it  the  nation's  premier  body  for  the  resolution  of  labor-management 
disputes  and,  of  particular  importance  here,  a  key  entity  providing  alternative  dis- 
pute resolution  (ADR)  services  to  other  federal  and  state  agencies.  FMCS  is  a  neu- 
tral agency  that  performs  no  regulatory  functions.  Its  services  are  direct,  voluntary, 
and  customer  driven.  FMCS'  work  in  alternate  dispute  resolution  was  expanded  by 
entictment  of  the  ADR  Act  as  well  as  the  Negotiated  Rulemaking  Act  of  1990,  which 
is  scheduled  to  sunset  on  November  29,  1996. 

In  1983,  FMCS  facilitated  one  of  the  earliest  regulatoiy  negotiations  ever  held 
with  the  Federal  Aviation  Administration  (FAA).  Nicholas  F idandis,  an  experienced 
FMCS  mediator,  met  with  representatives  of  labor,  industry,  consumers,  and  the 
FAA.  Where  three  attempts  to  revise  flight  and  rest  time  requirements  for  domestic 
airlines  using  traditional  procedures  had  failed,  the  regulatory  negotiation  process 
allowed  the  parties  to  reach  consensus  on  most  issues  within  three  months.  The 
final  rule  that  emerged  from  the  negotiations  was  uncontested.  Since  then,  the 
FMCS  has  assisted  other  agencies  in  the  Negotiated  rulemaking  process  more  than 
20  times. 

Our  agency  has  continually  expressed  its  support  for  the  negotiated  rulemaking 

f>rocess.  In  May  of  1989,  Robert  P.  Baker,  then  Acting  Director  of  the  FMCS,  testi- 
ied  before  this  body  in  favor  of  the  use  of  regulatory  negotiations,  under  what  was 
then  the  Negotiated  Rulemaking  Act  of  1989.  In  his  testimony,  he  praised  regu- 
latory negotiation  because  it  brings  life  to  the  rulemaking  process,  allowing  people 
to  deal  with  other  people  rather  than  with  paper.  He  noted  tnat  the  coming  together 
of  interested  parties,  whether  or  not  they  reach  consensus,  produces  a  greater  scope 
of  knowledge  and  understanding. 

Negotiated  rulemaking,  sometimes  known  as  regulatory  negotiation  or  "reg  neg," 
is  a  process  for  developing  federal  regulations  by  consensus.  It  is  one  of  a  range  of 
consensus  building  procedures  used  by  agencies  to  supplement  the  informal  rule- 
making provisions  of  the  Administrative  Procedure  Act  (APA),  5  U.S.C.  §553.  The 
APA's  provisions  require  an  agency  to  give  the  public  notice  of  a  proposed  rule  and 
an  opportunity  to  file  comments. 

Traditionally,  most  agencies  implement  regulations  by  drafting  a  proposal  and 
then  seeking  public  comment  on  it  before  adopting  a  final  rule.  Under  the  reg-neg 
process,  on  tne  other  hand,  public  participation  begins  much  earlier,  as  the  proposed 
rule  is  developed.  An  agency  that  intends  to  develop  a  regulation  invites  representa- 
tives of  interests  likely  to  be  affected  by  the  regulation  to  work  cooperatively  with 
each  other  and  the  agency,  by  forming  a  committee  to  develop  a  consensus  (fraft  of 
the  text  of  a  proposed  regulation.  To  assist  the  committee  in  face-to-face  negotia- 
tions, the  process  uses  a  neutral  facilitator,  who  aids  all  parties  in  reaching  a  con- 
sensus. The  proposed  rule  is  subsequently  offered  to  the  public  for  comment  under 
normal  rulemaking  procedures. 

The  reg-neg  process  encourages  cooperative  and  creative  problem  solving.  It  pro- 
motes public  participation  in  agency  rulemaking;  and  if  consensus  is  reached,  reg- 
neg  can  result  in  better  regulations,  based  on  information  known  to  all  parties. 

Federal  agencies  possess  the  authority  to  engage  in  negotiated  rulemaking  under 
their  enabling  statutes  and  the  Federal  Advisory  Committee  Act,  and  a  few  agencies 
have  used  reg-neg  for  more  than  a  decade.  However,  prior  to  passage  of  the  Nego- 
tiated Rulemaking  Act  of  1990,  5  U.S.C.  §§561-570,  many  agencies  were  not  using 
it,  at  least  in  part  because  of  their  unfamiliarity  with  the  mechanics  of  the  process 
and  uncertainty  about  their  authority  to  use  reg-neg.  The  Negotiated  Rulemaking 
Act  received  strong  bi-partisan  support  in  Congress  which  began  to  encourage  more 
and  more  agencies  to  experiment  with  the  process. 

The  Administration  has  strongly  endorsed  the  use  of  negotiated  rulemaking 
through  recommendations  of  the  National  Performance  Review  and  the  provisions 
of  Executive  Order  12866  (October  1993),  which  addressed  procedures  for  regulatory 

glanning  and  review.  On  the  same  day  that  the  President  signed  the  Executive 
irder,  he  also  issued  a  directive  to  heads  of  18  departments  and  agencies  to  choose 
at  least  one  rule  for  development  through  reg-neg.  In  the  year  following,  agencies 
starting  new  negotiated  rulemaking  procedures  included  the  Health  Care  Financing 
Administration,  the  Federal  Railroad  Administration,  Federal  Communications 
Commission,  Department  of  Housing  and  Urban  Development,  Department  of  the 
Interior,  and  Department  of  Education.  FMCS  has  had  a  very  active  role  providing 
convenors  and  mediators  for  several  regulatory  negotiations,  such  as  for  the  Depart- 
ment of  Transportation  (railway  safety  issues  and  automobile  headlight  emissions) 
and  the  Department  of  Housing  and  Urban  Development  (vacant  housing),  as  well 
as  for  a  public  policy  process  for  the  Federal  Ener©^  Regulatory  Commission  (envi- 
ronmental issues  related  to  the  New  Don  Pedro  Dam  Project). 


79 

In  March  1995,  the  President  renewed  his  encouragement  with  a  memorandum 
directing  agencies  to  identify  rulemaking  proceedings  that  could  be  converted  to  ne- 
gotiated rulemakings.  By  the  end  of  1995,  eleven  negotiated  rulemakings  had  been 
completed.  Today,  over  half  a  dozen  agencies  are  engaged  in  negotiated  rulemaking 
including  the  National  Park  Service,  the  Federal  Highway  Adnunistration,  Pension 
Benefit  Guaranty  Corporation,  Department  of  Housing  and  Urban  Development  and 
the  Equal  Employment  Opportunity  Commission. 

As  explained  below,  FMCS  endorses  the  Administrative  Conference's  rec- 
ommendations as  set  out  in  its  report  to  Congress,  dated  October  1995,  at  pages  31 
and  32  (see  attached).  FMCS  agrees  that  the  Negotiated  Rulemaking  Act  of  1990 
should  be  permanently  reauthorized.  This  is  accomplished  in  S1224  Sec.  11(a)  by 
repealing  tne  sunset  provision.  Section  5  of  the  Negotiated  Rulemaking  Act  of  1990 
(Public  Law  101-648;  5  U.S.C.  561  note). 

Sec.  11  (B)  (a)  of  the  Senate  bill  states  that  the  President  shall  designate  an  agen- 
cy or  designate  or  establish  an  interagency  conunittee  to  facilitate  and  encourage 
agency  use  of  negotiated  rulemaking.  Either  approach  has  merit.  FMCS  has  over 
a  decade  of  experience  assisting  agencies  with  establishing  and  conducting  nego- 
tiated rulemakmgs.  It  worked  extensively  with  the  Administrative  Conference,  the 
agency  formerly  named  in  the  Reg-Neg  Act  of  1990,  5  U.S.C.  §569,  to  provide  train- 
ing in  negotiated  rulemaking  ana  to  provide  information  and  assistance  to  agencies 
in  forming  a  negotiated  rulemaking  committee  and  conducting  negotiations  on  a 
proposed  rule. 

Since  the  demise  of  the  Administrative  Conference  in  1995,  the  FMCS  has  ob- 
tained some  of  its  resources  and  assumed  much  of  that  agency's  ADR  responsibil- 
ities. The  FMCS  now  serves  as  a  clearin^ouse  of  information  to  assist  agencies  in 
negotiated  rulemaking.  FMCS  also  provides  training  to  government  personnel  on 
the  techniques  and  procedures  of  negotiation.  In  the  recent  Senate  and  House  ver- 
sions of  the  ADR  bill,  FMCS  was  asked  to  assist  in  the  establishment  of  procedures 
to  help  agencies  obtain  the  services  of  conveners  or  facilitators  more  rapidly.  These 
are  all  functions  previously  performed  by  the  Administrative  Conference.  Therefore, 
an  interagency  committee  with  permanent  agency  participants  such  as  FMCS,  as 
well  as  rotating  agency  members,  would  facilitate  and  encourage  agency  use  of  nego- 
tiated rulemaking. 

Sec.  11  (B)  (b)  of  the  Senate  bill  amends  5  U.S.C.  §  569(g)  to  provide  a  mechanism 
that  will  allow  agencies  conducting  negotiated  rulemaking  to  make  use  of  any  pri- 
vate funds  that  may  be  made  available  to  support  the  process.  FMCS  fully  endorses 
this  amendment  as  it  will  lessen  the  costliness  of  the  reg-neg  process  and  thus,  en- 
courage more  agencies  to  consider  its  use. 

FMCS  also  endorses  the  Conference's  conclusion  that  negotiated  rulemaking  com- 
mittees established  under  the  Negotiated  Rulemaking  Act  should  be  exempted  from 
provisions  of  the  Federal  Advisory  Committee  Act  (FACA)  and  supports  the  sense 
of  the  Senate  biU  on  the  same  issue.  While  the  Administration  supports  the  sense 
of  the  Senate  bill  on  the  same  issue,  substantive  legislation  is  not  needed  to  carry 
this  out  because  the  Administration  has  already  exempted  negotiated  rulemaking 
from  the  FACA  cap  under  an  April  4,  1996,  memo  from  the  (JMB  Director  to  the 
Heads  of  all  Executive  Departments  smd  Agencies.  This  will  expedite  the  establish- 
ment of  reg-neg  committees  and  eliminate  redundant  administrative  requirements 
related  to  filing  a  committee  charter  under  section  9  of  the  Federal  Advisory  Com- 
mittee Act  and  annual  reporting  reqruirements. 

FMCS  endorses  measures  in  the  Negotiated  Rulemaking  and  other  Acts  that  will 
expedite  the  hiring  of  convenors  and  facilitators. 

Lastly,  FMCS  agrees  with  the  ACUS  recommendation  that  Congress  avoid  placing 
requirements  in  specific  substantive  statutes  that  agencies  use  negotiated  rule- 
making for  particular  rules  or  programs.  The  determination  whether  or  not  to  en- 
gage in  a  reg-neg  should  depend  on  whether  the  affected  interests  are  able  to  par- 
ticipate, the  availability  of  resources,  and  whether  the  procedure  will  be  effective  in 
the  context  of  a  specific  proposed  rule. 

In  conclusion,  FMCS  supports  Congressional  encouragement  of  negotiated  rule- 
making through  the  reauthorization  of  the  Negotiated  Rulemaking  Act  of  1990.  Mr. 
Chairman,  thank  you  for  the  opportunity  to  participate  in  this  hearing  and  submit 
testimony  for  the  record. 


80 


Building  Consensus  in  Agency  Rulemaking: 

Implementing  the 
Negotiated  Rulemaking  Act 


Report  of  the  Chairman 

of  the 

Administrative  Conference  of  the  United  States 

on  Agency  Implementation  of  the 

Negotiated  Rulemaking  Act 


October  1995 


Thomasina  V.  Rogers 
Chair 


David  M.  Pritzker 
Project  Manager 


81 


31 


Chapter  Four 
Recommendations 


I.  Reauthorization  of  the  Negotiated 

Rulemaking  Act 

The  Negotiated  Rulemaking  Act  provides 
useful  support  and  guidance  for  agencies  that  use 
reg-neg.  Moreover,  the  Act  has  given  the  process 
a  consistent  £ramewoik  and  an  express 
congressional  endorsement  for  those  agencies 
that  were  previously  unwilling  to  give  serious 
consideration  to  its  use.  There  appear  to  be  no 
real  disadvantages  in  renewing  the  Act 
permanently.  (See  Chapter  Three,  section  III.K.) 

RECOMMENDATION 

The  Negotiated  Rulemaking  Act  of  1990 
should  be  permanently  reauthorized.  Section 
5  of  Public  Law  No.  101-648  should  be 
repealed. 

II.  Should  Negotiated  Rulemaking 

Be  Exempted  from  the  Federal 

Advisory  Committee  Act? 

Agencies  have  found  the  chartering  and 
approval  process  for  committees  under  the 
Federal  Advisory  Committee  Act  (FACA)  and 
Executive  Order  12838  to  be  burdensome  and 
uiuiecessaiy  for  negotiated  rulemaking 
committees.  Such  committees  are  normally 
created  for  a  single,  specific  purpose,  and  are 
terminated  upon  completion  of  their  assignment 
In  contrast,  the  openness  provisions  of  FACA 
provide  the  public  with  assurance  that  the 
committee's  recommendations  are  arrived  at 
fairly,  openly  and  with  appropriate  public 
participation  and  oversight.  (Sec  Chapter  Three, 
section  III.B.) 

RECOMMENDATION 

Negotiated  rulemaking  committees  established 
under  the  Negotiated  Rulemaking  Act  should 
not  be  subject  to  the  provisions  of  the  Federal 
Advisory    Committee    Act.        Instead,    the 


openness,  balance,  public  notice,  and 
recordkeeping  provisions  of  the  Federal 
Advisory  Committee  Act,  as  well  as  any  other 
provisions  of  that  Act  that  are  appropriate  for 
negotiated  rulemaking  committees,  should  be 
incorporated  explicitly  in  the  amended 
Negotiated  Rulemaking  Act  The  chartering 
and  annual  report  procedures  for  other  types 
of  advisory  committees  should  not  be 
applicable  to  negotiated  rulemaking 
committees.  Each  agency  head  should  have 
final  authority  for  determining  whether  or  not 
an  agency  may  form  a  new  committee 
specifically  for  the  limited  purpose  of  carrying 
out  a  negotiated  rulemaking  proceeding. 

III.  Should  Negotiated  Rulemaking 
Be  Mandated? 

It  is  preferable  for  Congress  to  allow 
agencies  the  flexibility  to  use  negotiated 
rulemaking  in  appropriate  situations,  rather  than 
to  mandate  it.  The  experience  to  date  suggests 
that  requiring  the  use  of  reg-neg  by  statute  short- 
circuits  several  important  steps  of  the  convening 
process  and  can  make  the  entire  procedure  less 
likely  to  be  an  effective  use  of  agency  and  private 
sector  resources.  As  an  alternative.  Congress 
may  wish  to  consider  providing  incentives  to  use 
the  process,  such  as  reducing  any  requirements 
for  cost-benefit  analysis  for  negotiated  rules. 
(See  Chapter  Three,  section  III.I.) 

RECOMMENDATION 

Congress  should  generally  avoid  placing 
requirements  in  specific  substantive  statutes 
that  agencies  use  negotiated  rulemaking  for 
particular  rules  or  programs.  If  Congress 
nevertheless  desires  to  mandate  use  of  reg-neg 
procedures,  some  effort  should  be  made  prior 
to  enactment  of  the  requirement  to  ascertain 
whether  all  of  the  affected  interests  are  willing 
and  able  to  participate  in  such  a  proceeding. 
Also,  Congress  should  consider  whether  any 
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other  procedural  requirements  in  the  relevant 
prosrammatic  statutes  will  have  a  negative 
impact  on  the  use  of  reg-neg  b  the  particular 
circumstances.  Furthermore,  Congress  should 
not  mandate  reg-neg  procedures  (such  as  time 
limits)  that  difTer  substantially  from  those  in 
the  Negotiated  Rulemaking  Act 

IV.   Neutrals 

Agencies  using  negotiated  rulemaking 
continue  to  need  simplified  procedures  fiv 
acquiring  the  services  of  neutral  &cilitators  and 
convenors.  (Sec  Chapter  Three,  section  IILG.) 

RECOMMENDATION 

(a)  Congress  should  ensure,  through  the 
oversight  process  or  other  appropriate  means, 
that  agencies  likely  to  use  negotiated 
rulemaking  have  adequate  authority  and 
procedures  in  place  to  implement  the 
simplified  contracting  provisions  of  the 
Federal  Acquisition  Streamlining  Act  with 
respect  to  acquiring  the  services  of  facilitators 
and  convenors. 

(b)  Congress  should  provide  that  agencies 
may  employ  their  small  purchase  authority  to 
contract  for  services  of  facilitators  and 
convenors  from  not-for-profit  entities  as  well 
as  small  businesses,  which  by  statutory 
definition  are  limited  to  for-profit  entities. 


V.  RespoDsibili  les  of  the 
Administrative  Conference 

The  coordination  and  assistance  functions 
assigned  to  the  Administrative  Conference  by  the 
N^otiated  Rulemaking  Act  (sec  Chapter  One, 
section  V)  have  been  ^^uable  ibr  agencies  using 
the  reg-neg  process,  especially  for  agencies  with 
limited  or  no  experience  with  reg-neg.  In  view  of 
the  tenninadon  by  Congress  of  fimding  for  the 
Administrative  Conference,  Congress  may  wish 
to  consider  reassigning  some  of  these 
responsibilities  to  an  appropriate  entity  or  entities 
within  the  federal  govenunent. 

RECOMMENDATION 

(a)  If  Congress  decides  to  reassign  any  of  the 
Administrative  Conference's  responsibilities 
for  coordinating  agency  conflict  resolution 
activities,  assisting  agencies,  or  maintaining  a 
roster  of  neutrals  available  to  serve  as 
convenors  or  facilitators  for  negotiated 
rulemaking,  these  roles  should  be  given  to  an 
entity  or  entities  that  will  be  perceived  as 
impartial  with  respect  to  both  the  source  of 
any  neutrals  hired  and  the  substance  of  any 
negotiations. 

(b)  Congress  should  amend  5  U.S.C.  §569(g) 
to  provide  a  mechanism  that  will  allow 
agencies  conducting  negotiated  rulemaking  to 
make  use  of  any  private  funds  that  may  be 
made  available  to  support  the  process. 
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ALTERNATIVE  nTRPUTE  RESOLUTION  (ADR) 

FMCS's  involvement  in  Alternative  Dispute  Resolution 
(ADR)  activity  dates  back  to  the  early  1970 's  when  the  agency 
was  asked  to  mediate  a  land  dispute  between  the  Navajo  and 
Hopi  Indian  tribes.  In  the  early  1980 's,  FMCS  facilitated  the 
first  regulatory  negotiations  held  by  the  Federal  Aviation 
Administration.  Regulatory  negotiation  activity  increased 
throughout  the  decade,  with  FMCS  involved  in  negotiations  held 
by  the  Departments  of  Transportation,  Agriculture  and  others. 
FMCS  also  began  providing  mediation  services  for  Home  Owner 
Warranty  disputes  and  in  training  volunteer  mediators  for  the 
Farm  Credit  Administration.  Since  the  mid-1980's,  FMCS's  work 
in  ADR  has  steadily  expanded  to  include  mediation  in  contract 
disputes,  regulatory  development,  whistleblower  complaints, 
EEO/workplace  grievances,  grants  and  environmental  issues. 

Since  FY  1990,  FMCS  has  entered  into  approximately  250 
agreements  with  federal  agencies  to  provide  ADR  services .  Our 
ADR  activities  have  covered  nearly  every  imaginable  type  of 
conflict  the  government  has  experienced.  More  recently, 
FMCS's  Alternative  Dispute  Resolution  program  significantly 
expanded  due  to  the  increased  demands  for  ADR  services 
throughout  the  Federal  government  and  in  response  to  President 
Clinton's  Executive  order  12871  on  labor-management 
partnerships.  Federal  agency  offices  across  the  country  have 
sought  help  from  FMCS  in  a  wide  range  of  ADR  activities.  In 
response,  FMCS  has  done  the  following: 

Organizational  Changes 

Organizationally,  FMCS  has  taken  the  following  steps  to 
meet  the  challenges  and  growing  demands  of  the  federal 
community  for  ADR  services. 

Office  of  ADR  Services 

In  1994  the  Office  of  ADR  Services  was  established  to 
coordinate  nationwide  ADR  activicy  for  FMCS.   The  office  is 
managed  by  a  director  whose  staff  includes  an  ADR  mediator, 
ADR   specialist,   training   specialist,   assistant   program 
specialist  and  a  secretary. 
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ADR  Coordination 

In  each  FMCS  Region  the  two  Directors  of  Mediation 
Services  have  been  given  responsibility  to  coordinate  ADR 
activity  with  the  office  of  ADR  Services  in  Washington.  Those 
responsibilities  include  monitoring  the  needs  of  the  federal 
community  within  the  Region's  geographic  area;  assisting  field 
mediators  in  the  design  and  delivery  of  various  ADR  programs; 
and  communicating  with  our  national  office  on  the  status  of 
ADR  activities  within  the  region. 

Field  Mediators 

FMCS  employs  approximately  200  full-time  mediators,  whose 
primary  responsibility  is  serving  the  collective  bargaining 
needs  of  the  private  and  public  sectors.  In  many  ways, 
mediation  and  ADR  have  become  synonymous  terms  for  the  general 
public.  However,  for  FMCS,  which  regularly  provides  mediation 
services,  ADR  is  defined  as  anything  other  than  our 
traditional  labor -management  related  activity.  It  has  been 
the  practice  of  the  agency  to  regularly  involve  field 
mediators  in  our  ADR  program.  To  date  nearly  4  0  percent  of 
our  mediator  workforce  has  been  involved  in  ADR  projects. 

Services  to  Clients 

FMCS  has  focused  its  ADR  services  in  five  primary  areas: 

Consultation  --  initial  assessment  of  a  client  agency's 
needs . 

System  Design  --  analysis  of  existing  mechanisms  and 
design  of  appropriate  methods  and  strategies  for  implementing 
ADR. 

Education/Training/Mentoring  --  programs  for  educating 

the  general  user  of  ADR  services,  training  in  mediation 

skills  for  potential  mediators,   and  actual  mentoring  of 
mediator  trainees  through  active  cases. 


Mediation/Facilitation  and  Convening  Services  -  -  FMCS  is 
available  on  contract  to  agencies  to  provide  mediation, 
facilitation  and  convening  services  for  all  types  of  disputes, 
depending  on  FMCS  resource  availability. 
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Evaluation  and  Follow-up  --  Assessment  of  ADR  programs 
and  continuing  involvement  to  improve  ADR  initiatives. 

The  following  list  represents  these  ac  ivities  in  terms 
of  most  to  least  frequently  requested: 

1.  mediation  skills  training  (2-5  days) 

2.  ADR  education/awareness  programs  (1/2  -  1  day) 

3 .  mediation/facilitation 

4 .  mentoring  assistance 

5 .  systems  designs 

6 .  regulatory-negotiations 

7 .  evaluation 

Regulatory  Negotiations  cind  Public  Policy  Disputes 
Fiscal  Year  1995 

Departments  of  Interior/Health  and  Human  Services  --  In  the 
largest  regulatory-negotiations  process  ever  held,  four  FMCS 
mediators  worked  with  a  committee  of  over  60  representatives 
to  develop  regulations  implementing  the  Indian  Self- 
Determination  and  Education  Assistance  Act. 

Department  of  Housing  and  Urban  Development  --  FMCS  mediators 
convened  and  assisted  the  Department  of  Housing  and  Urban 
Development  and  a  committee  consisting  of  public  housing 
association  representatives  in  developing  regulations  to 
determine  the  rate  at  which  subsidies  are  paid  on  housing 
projects  for  vacant  units. 

Department  of  Transportation  --  FMCS  mediators  convened  and 
worked  with  the  Department  of  Transportation  and 
representatives  of  the  auto  industry  in  defining  measurements 
for  measuring  headlight  emissions. 

Federal  Energy  Regulatory  Commission  --  FMCS  mediators 
convened  and  facilitated  a  large,  complex  dispute  over  the 
development  of  water  resources  in  the  Bay  area  of  San 
Francisco. 

Department  of  Interior  --  FMCS  mediators  assisted  the 
Department  of  Interior  and  a  committee  representing  Native 
American  tribal  leaders  in  developing  regulations  on  self- 
governance  issues . 
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Department  of  Traxisportation  --  The  Federal  Railroad  Safety 
Administration  received  assistance  from  FMCS  mediators  who 
successfully  facilitated  negotiated  rulemaking  on  rail 
maintenance  crew  safety. 

Other  ExajapleB   of  Major  Fiscal  Year  1995  ADR  Contracts: 

Department  of  Health  zmd  Human  Servicies  --  FMCS  has  been  under 
an  exclusive  contract  with  HHS  to  mediate  age  discrimination 
cases  since  1980.  During  that  period,  FMCS  mediated  on 
average  60-80  cases  per  year.  In  Fiscal  Year  1995  that 
average  nearly  doubled  to  over  135  cases. 

Department  of  Education  --  For  several  years  the  Service  has 
been  under  contract  to  provide  mediation  services  for  the 
recovery  of  grant  funds  in  disputes  with  state  school  systems . 
Since  Fiscal  Year  1991,  over  thirty  such  cases,  involving 
millions  of  dollars,  have  been  mediated. 

Office  of  Personnel  Management  --  FMCS  has  been  instrumental 
in  assisting  0PM  in  the  design,  development  and  piloting  of 
its  two  and  five  day  courses  on  ADR.  The  two -day  program  is 
given  around  the  country  and  the  five-day  course  is  part  of 
management  training  at  the  Western  Management  Development 
Center  in  Denver. 

Department  of  Transportation  --  FMCS  has  launched  a  major 
initiative  to  implement  ADR  in  resolving  EEC  disputes.  The 
project  included  complete  systems  design,  mediator  training, 
and  mentoring  activity. 

Department  of  the  Air  Force  --  FMCS  facilitated  a  systems 
design  workshop  for  senior  level  Air  Force  managers  in 
designing  and  implementing  ADR  systems  for  EEO  and  personnel 
disputes . 

Department  of  State  --  FMCS  mediators  lead  the  first  ever 
mediation  training  program  for  internal  State  Department 
mediators . 

Department  of  Energy  --  FMCS  is  under  contract  to  mediate 
whistleblower  disputes  for  the  Department.  Currently 
restricted  to  the  Southeast  region,  the  program  is  expected  to 
expand  in  Fiscal  Year  1996. 
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Partial  Lieting  of  Other  Agencies  That  Have 
Contracted  With  FMCS  For  ADR  Services  in  1995: 

Federal  Aviation  Administration 

Department  of  Commerce 

Department  of  Labor 

National  Park  Service 

Department  of  Defense  Office  of  Hearings  and  Appeals 

Pittsburgh  Federal  Executive  Board 

Minerals  Management  Services 

State  Department 

Immigration  and  Naturalization  Service 

Department  of  Justice 

Naval  Sea  Command 

Internal  Revenue  Service 

Fish  and  Wildlife  Service 

Library  of  Congress 

Environmental  Protection  Agency 

Defense  Mapping  Agency 
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ALTERNATIVE  DISPtTTE  RESOLUTION 
REGULATORY /MTTLTI- PARTY  NEGOTIATIONS 

This  is  a  time  of  growing  concern  eibout  the  fiscal  impact 
of  federal  policies  and  regulations  on  businesses,  workers, 
and  the  public.  The  Administrative  Dispute  Resolution  Act  of 
1990  and  the  Negotiated  Rulemaking  Act  of  1990  authorize  FMCS 
to  use  its  mediation  expertise  to  bring  together  regulators 
and  those  who  will  be  affected  by  regulations  or  policies  to 
formulate  proposed  rules  or  policies  through  negotiation.  As 
a  neutral  third-party,  FMCS  convenes  and  facilitates  complex, 
multi -party  procedures  to  help  produce  draft  rules  and 
policies  by  consensus. 

The  New  Don  Pedro  Project 

The  New  Don  Pedro  Project  is  a  large  volume  storage 
reservoir  in  the  Tuolumne  River  Basin  of  California,  licensed 
by  the  Turlock  and  Modesto  Irrigation  Districts  to  store  water 
for  irrigation  and  municipal  water  supplies.  By  exchange 
agreement,  the  city  of  San  Francisco  also  stores  water  in  the 
reservoir.  The  project  license  required  reevaluation  of  the 
allocation  of  water  from  the  reservoir,  studies  to  be 
performed  and  submitted  to  the  Federal  Energy  Regulatory 
Commission  (FERC) ,  and  an  environmental  assessment  outlining 
the  impact  of  various  changes  in  the  amount  of  water  release . 

Anticipating  that  a  large  number  of  private  and  public 
sector  organizations  with  diverse  concerns  and  strongly-held 
points  of  view  would  intervene  in  the  issue,  FERC  asked  FMCS 
to  mediate  a  series  of  settlement  meetings  with  FERC  and  the 
interveners  to  attempt  to  reach  consensus  and  resolve  issues 
surrounding  modification  of  water  flow  requirements.  The 
interested  parties  included: 

.  California  Department  of  Fish  and  Game 

.  California  Sports  Fishing  Protection  Alliance 

.  City  and  County  of  San  Francisco 

.  Federal  Energy  Regulatory  Commission 

.  Friends  of  the  Tuolumne 

.  Modesto  and  Turlock  Irrigation  Districts 

.  San  Francisco  Bay  Area  Water  Users  Association 

.  Tuolumne  River  Preservation  Trust 

.  U.S.  Fish  and  Wildlife  Service 

FMCS  mediators  prepared  a  convening  report  outlining  the 
scope  of  the  issues  and  the  problems  that  needed  resolution. 
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Training  in  consensus  decision-making  and  Interest -Based 
Bargaining  was  then  conducted  for  all  participants.  The 
actual  negotiations  took  place  over  a  ten-month  period  of 
three  to  four-day  mediated  sessions  per  month,  and  involved 
more  them  forty  participants  negotiating  fifteen  major  issues. 
A  settlement  agreement  was  reached  in  Apr^l  1995,  signed  by 
nine  of  the  ten  interested  parties,  and  has  just  been  reviewed 
by  the  U.S.  Fish  and  Wildlife  Service  to  ensure  that  the  terms 
comply  with  Endangered  Species  Act. 

All  parties  are  scheduled  to  convene  for  a  "formal" 
adoption  this  Spring. 

National  Highway  Transportation  Safety  Administration 

Among  safety  complaints  from  the  public  to  the  National 
Highway  Transportation  Safety  Administration  (NHTSA)  of  the 
U.S.  Department  of  Transportation,  the  highest  number  deal 
with  misaimed  headlamps  on  automobiles.  No  pertinent 
regulations  currently  exist,  and  with  the  proliferation  of 
imported  cars  on  American  roads,  it  has  become  more  of  a 
problem.  European  and  Japanese  manufacturers  typically  use 
visual  headlight  aiming,  while  U.S.  carmakers  use  optical- 
mechanical  equipment . 

Previous  attempts  to  establish  a  worldwide  standard  for 
headlight  beam  patterns  have  failed.  This  time  NHTSA  brought 
in  FMCS  to  convene  and  facilitate  a  series  of  meetings  which 
include  representatives  from  consumer  safety  organizations, 
hectdlamp  manufacturers,  U.S.,  European,  and  Japanese 
automobile  manufacturers,  traffic  engineers,  roads  sign 
manufacturers  and  the  auto  repair  industry. 

To  date,  five  sets  of  meetings  have  been  held,  two  more  are 
scheduled  for  March  and  April  1996,  and  the  participants 
believe  that  draft  regulations  can  be  finalized  by  May  1996. 

Bureau  of  Indian  Affairs/Department  of  Health  and  Human 
Services 

As  the  federal  government  continues  to  devolve  responsibility 
for  programs  and  funding  to  local  governments,  policies  and 
regulations  outlining  responsibilities  for  their  transfer  and 
administration  must  be  developed.  The  Bureau  of  Indian 
Affairs  of  the  U.S.  Department  of  the  Interior  and  the  U.S. 
Department  of  Health  and  Human  Services  are  using  FMCS 
mediators  to  conduct  a  series  of  meetings  involving  the 
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transfer  of  authority  and  funding  for  a  number  of  health  and 
education  programs  to  forty-eight  Native  American  Tribal 
govemmentp . 

No  regulatory  negotiation  involving  two  federal  agencies  and 
so  many  sovereign  outside  parties  has  ever  been  attempted 
before.  The  process  actually  began  before  the  first  meeting 
of  all  participants  as  members  of  the  FMCS  mediation  team 
worked  separately  with  the  parties  to  fully  prepare  them. 

The  public  meetings  began  in  March  1995,  and  have  continued  on 
a  regular  basis  since.  Facilitators  believe  that  the  group  can 
achieve  consensus  on  all  issues  and  conclude  by  May  1996. 
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Mr.  Gekas.  We  thank  the  lady,  and  we  now  turn  to  Mr.  Eisner, 
who  is  to  the  rulemaking  process  of  negotiations  what  Ben  Frank- 
lin was  to  the  Constitution. 

STATEMENT  OF  NEIL  EISNER,  ASSISTANT  GENERAL  COUNSEL, 
REGULATION  AND  ENFORCEMENT,  DEPARTMENT  OF  TRANS- 
PORTATION 

Mr.  Eisner.  Thank  you,  Mr.  Chairman.  I  will  assume  the  pres- 
ence of  the  red  light  doesn't  mean  my  time  is  already  up. 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  Neil 
Eisner,  the  Assistant  General  Counsel  for  Regulation  and  Enforce- 
ment, Department  of  Transportation.  It  is  a  pleasure  to  have  the 
opportunity  to  be  here  today  to  testify  about  the  reauthorization  of 
the  Negotiated  Rulemaking  Act.  As  with  the  other  witnesses,  with 
your  permission  I  will  just  summarize  my  official  statement. 

The  Department  of  Transportation,  as  you  noted,  Mr.  Chairman, 
has  been  at  the  forefront  of  this  process  for  a  long  time,  and  we 
strongly  support  the  use  of  negotiated  rulemaking  and  have  been 
actively  involved  in  encouraging  its  use  for  manv,  many  years.  Our 
strong  support  for  the  process  is  baset^on  our  long  and  successful 
experience  with  it. 

In  1983,  with  the  excellent  support  of  the  Federal  Mediation  and 
Conciliation  Service,  the  Department  of  Transportation  conducted 
the  first  regnulatory  negotiation  in  the  Federal  Government.  We 
conducted  three  more  over  the  next  several  years.  Then  during  the 
last  2  years,  we  have  significantly  increased  our  efforts  in  response 
to  our  positive  experience  with  tne  process  as  well  as  Clinton  ad- 
ministration initiatives  encouraging  the  use  of  the  process. 

I  am  proud  to  note  we  completed  one  negotiation  last  year.  We 
are  currently  in  the  middle  of  two  more.  We  published  a  notice 
seeking  comment  on  starting  a  fourth.  We  expect  to  shortly  publish 
notice  on  starting  a  fifth  and  are  considering  two  additional 
projects  we  hope  to  start  in  the  near  future. 

In  addition  to  these  ad  hoc  regulatory  negotiation  committees, 
based  at  least  partly  on  the  success  they  had  with  negotiated  rule- 
making, two  of  our  operating  administrations,  the  Federal  Aviation 
Administration  and  the  Federal  Railroad  Administration,  have  cre- 
ated standing  advisory  committees  to  negotiate  a  number  of 
projects  on  an  ongoing  oasis. 

The  first  of  these  standing  committees  established  by  the  FAA 
was  started  in  1992  to  engage  in  what  is  essentially  multiple  nego- 
tiated rulemakings  on  a  broad  range  of  issues.  The  FAA  submits 
dozens  of  projects  to  the  ARAC,  including  many  nonrulemaking  ac- 
tions such  as  the  development  of  advisory  circulars,  a  form  of  guid- 
ance material.  The  agency  has  already  issued  19  proposed  or  final 
rules  as  a  result  of  recommendations  it  has  received  from  this  com- 
mittee. 

In  addition,  the  Federal  Railroad  Administration,  after  its  initial 
success  with  the  process  this  spring,  established  a  Railroad  Safety 
Advisory  Committee  and  has  assigned  four  projects  to  this  commit- 
tee already  and  is  in  the  middle  of  negotiations  on  those  four. 

It  should  be  apparent  from  the  extent  to  which  we  are  using  the 
process  that  our  experience  with  regulatory  negotiation  has  oeen 
very  positive.  For  the  reasons  many  of  the  other  witnesses  have 
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elaborated  on  in  listing  the  advantages  of  regulatory  negotiation, 
we  have  done  many,  successful  rulemakings  with  this  process. 

But  in  response  to  a  question  that  Mr.  Reed  asked  earlier,  I 
would  note  that  we  have  also  found  the  process  to  be  very  valuable 
even  when  we  do  not  achieve  consensus  on  a  final  product.  The  De- 
partment also  recognizes,  however,  that  the  process  can  add  costs 
and  time  to  the  initial  stages.  These  extra  costs  may  be  well  worth 
it  over  the  long  term;  however,  upfront  costs  are  harder  to  assume 
in  these  times  of  limited  budgets. 

Various  constraints  also  make  it  difficult  to  add  the  extra  step 
of  negotiation.  For  example,  we  may  have  deadlines  for  issuing 
rules,  and  the  initial  stages  involving  regulatory  negotiation,  may 
add  too  much  time  for  us  to  meet  the  deadline.  As  a  result,  we  at 
the  Department  have  encouraged  a  variety  of  steps  to  keep  costs 
low  and  to  expedite  the  establishment  of  committees  within  the  De- 
partment and  are  finding  some  of  these  to  be  very  helpful. 

We  also  believe  that  the  provisions  contained  in  S.  1224  may  pro- 
vide valuable  assistance  to  agencies  by  allowing  them  to  accept 
gifiis  that  will  help  them  conduct  these  negotiations.  We  also  be- 
lieve that  provisions  in  the  bill  for  a  study  may  lead  to  further  im- 
provement that  could  help  expedite  the  process. 

The  Department  agrees  with  the  general  purpose  of  the  Nego- 
tiated Rulemaking  Act,  which  is  to  encourage  agencies  to  use  the 
process  when  it  enhances  informal  rulemaking.  As  we  said  before, 
we  do  not  believe  that  the  act  provided  us  with  any  additional  au- 
thority, but  rather  it  generally  codified  the  existing  practice  of 
those  agencies  that  were  using  the  process,  it  encouraged  others  to 
use  the  process,  and  it  provided  a  general  framework  for  the  proc- 
ess. 

With  respect  to  encouraging  the  use  of  the  process,  we  note  that 
the  former  Administrative  Conference  of  the  United  States  played 
a  very,  very  valuable  neutral  role  in  this  regard  and  provided  an 
awful  lot  of  helpful  guidance  and  training.  For  that  reason  we  also 
support  provisions  in  the  bill  that  would  have  the  President  des- 
ignate an  agency  or  establish  an  interagency  committee  to  continue 
these  functions. 

We  have  benefited  from  the  use  of  regulatory  negotiations,  and 
the  Department  strongly  supports  the  reauthorization  of  the  act, 
and  we  continue  to  encourage  this  valuable  alternative  form  of  dis- 
pute resolution. 

I  appreciate  the  opportunity  to  testify  here  today,  and  I  would  be 
glad  to  take  any  questions  you  may  have. 

[The  prepared  statement  of  Mr.  Eisner  follows:] 

Prepared  Statement  of  Neil  Eisner,  Assistant  General  Counsel,  Regulation 

AND  ENFX)RCEMENT,  DEPARTMENT  OF  TRANSPORTATION 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  Neil  Eisner.  I  am  the 
Assistant  General  Counsel  for  Regulation  and  Enforcement  at  the  Department  of 
Transportation,  and  it  is  a  pleasure  to  have  an  opportunity  to  be  here  today  to  tes- 
tify on  the  Reauthorization  of  the  Negotiated  Rulemaking  Act  of  1990. 

The  Department  of  Transportation  strongly  supports  the  use  of  negotiated  rule- 
making. I  was  the  Department's  representative  on  the  Administrative  Conference  of 
the  United  States  when  the  Conference  issued  two  sets  of  recommendations  on  regu- 
latory negotiation,  and  I  participated  in  their  development.  I  have  also  been  actively 
involved  in  a  number  of  ongoing  efforts  over  the  vears  to  encourage  the  use  of  regu- 
latory negotiation.  Finally,  m  1989,  I  testified  before  Congress  when  it  was  consioer- 
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ing  the  original  Negotiated  Rulemaking  Act  and  noted  our  positive  exjjerience  with 
the  process  up  to  that  time. 

The  Department's  strong  support  for  the  process  is  based  on  our  long  and  success- 
ful experience  with  it.  In  1983,  the  Department  of  Transportation  conducted  the 
first  regulatory  negotiation  in  the  Federal  government  and  conducted  three  more 
over  the  next  several  years.  During  the  last  two  years,  we  have  significantly  in- 
creased our  efforts  in  response  to  our  positive  experience  and  to  Clinton  Administra- 
tion initiatives  encouraging  use  of  the  process.  Having  completed  one  negotiation 
last  year,  we  are  currently  in  the  middle  of  two  more,  have  published  a  notice  seek- 
ing comment  on  starting  a  fourth,  expect  to  shortly  publish  a  notice  on  a  fifth,  and 
are  considering  two  additional  projects. 

The  issues  involved  in  these  negotiations  cover  a  broad  range.  For  example,  we 
have  successfully  negotiated  a  uniiorm  system  for  parking  for  the  handicapped  and 
oil  spill  response  planning  requirements  for  vessels.  We  are  currently  reviewing 
pubhc  comment  on  negotiated  proposed  standards  to  protect  railroad  employees 
working  on  or  near  railroad  tracks.  Finally,  we  have  recently  completed  negotiations 
over  proposed  safety  requirements  for  automobile  headlight  aim  ability  and 
anticiipate  issuing  a  notice  of  proposed  rulemaking  in  the  near  future. 

In  addition  to  these  ad  hoc  regulatory  negotiation  committees,  based  at  least  part- 
ly on  the  success  they  had  had  with  negotiated  rulemaking,  two  of  our  operating 
administrations  have  created  a  standing  advisory  committee  to  negotiate  a  number 
of  projects  on  an  ongoing  basis.  The  first  of  these  standing  conrmittees  was  estab- 
lished by  the  Federal  Aviation  Administration  (FAA)  in  1992  to  engage  in  what  is 
essentially  multiple  negotiated  rulemakings  on  a  broad  range  of  aviation  issues.  The 

foal  of  this  committee,  the  Aviation  Rulemaking  Advisory  Committee  (ARAC),  has 
een  to  develop  regulatory  and  other  solutions  to  aviation  issues  in  a  consensus  at- 
mosphere. Approximately  409  persons  from  all  parts  of  the  aviation  community  and 
the  FAA  are  engaged  in  this  effort.  If  ARAC  decides  that  a  new  or  revised  regula- 
tion is  the  appropriate  response  to  a  particular  issue  assigned  to  it,  it  is  the  job  of 
a  working  group  to  develop  a  draft  notice  ofproposed  rulemaking  for  consideration 
by  the  full  advisory  committee.  If  the  ARAC!  agrees  with  the  draft,  the  document 
is  presented  to  the  FAA  in  the  form  of  a  formal  recommendation.  The  FAA  submits 
dozens  of  projects  to  ARAC,  including  many  non-rulemaking  actions  such  as  the  de- 
velopment of*^  advisory  circulars  (a  form  of  guidance  material).  The  agency  has  al- 
ready issued  19  proposed  or  final  rules  as  a  result  of  ARAC  recommendations.  In 
addition,  the  Feaeral  Railroad  Administration,  after  its  initial  success  with  nego- 
tiated rulemaking,  decided  to  emulate  the  FAA  and  this  past  spring  established  the 
Railroad  Safety  Advisory  Committee  (RSAC).  Four  projects  have  been  assigned  to 
the  RSAC,  and  the  committee  is  in  the  middle  of  negotiations  on  them. 

It  should  be  apparent  from  the  extent  to  which  we  are  using  the  process  that  our 
experience  with  regulatory  negotiation  has  been  positive.  As  I  testified  in  1989 — if 
the  negotiations  are  properly  set  up — for  example,  all  of  the  appropriate  parties  are 
invited  to  participate — tne  process  can  be  helpful  even  if  it  aoes  not  result  in  the 
ultimate  objective  of  full  consensus  on  all  issues.  The  opportunity  to  discuss  issues 
and  problems  in  a  relatively  nonadversarial  setting — rather  than  attacking  solutions 
in  a  proposed  rule — helps  develop  more  effective  ideas.  The  ability  to  ask  many 
questions,  and  to  exchange  information  easily,  enables  everyone  to  better  under- 
stand the  issues  involved.  The  assistance  of  an  experienced  mediator  or  facilitator 
can  assist  in  the  narrowing  of  differences. 

As  a  result,  the  process  can  provide  the  agency  with  more  and  better  information 
than  it  would  normally  obtain  through  the  notice  and  comment  process  of  the  Ad- 
ministrative Procedure  Act.  Having  a  better  understanding  through  this  process  of 
the  problems  that  others  would  have  with  different  solutions  and  the  difficulty  the 
agency  would  have  in  developing  a  rule  should  make  the  rule  more  acceptable  to 
all  of  the  parties  and  should  make  them  less  likely  to  challenge  it.  With  these  bene- 
fits, the  agency  should  have  a  more  successful  rulemaking.  Indeed,  even  where  we 
were  not  able  to  achieve  consensus  on  a  final  product,  the  process  has  proved  to  be 
valuable.  For  example,  in  one  such  negotiation,  progress  was  achieved  on  many  is- 
sues prior  to  the  premature  termination  of  the  negotiations  and  the  Department  had 
a  much  better  understanding  of  the  problems  and  potential  solutions  at  issue  in 
that  proceeding. 

This  does  not  mean  that  regulatory  negotiation  is  the  ultimate  solution  for  all 
rulemaking  issues.  There  are  rulemalungs  where  this  added  step  would  be  unneces- 
sary, where  there  would  be  insufficient  trade-offs  available  to  foster  meaningful  ne- 
gotiation, or  where  the  issues  would  be  considered  by  the  parties  to  be  non-nego- 
tiable. 

The  Department  also  recognizes  that  the  process  can  add  costs  and  time  to  the 
initial  stages  (for  example,  through  the  need  to  hire  a  mediator).  These  extra  costs 
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may  be  well  worth  it  over  the  long-term  (for  example,  through  reduced  litigation  or 
enforcement  expenses).  However,  up-front  costs  are  harder  to  assume  in  these  times 
of  limited  budgets.  And  various  constraints  often  make  it  difficult  to  add  the  extra 
step  of  negotiations.  As  a  result,  we  have  encouraged  a  variety  of  steps  to  keep  costs 
low  and  to  expedite  the  establishment  of  committees  within  the  Department  of 
Transportation.  We  also  believe  that  the  provisions  contained  in  S.  1224  may  pro- 
vide valuable  assistance  to  agencies  by  allowing  them  to  accept  gifts  to  help  them 
conduct  negotiations.  Furthermore,  the  study  called  for  in  S.  1224  may  lead  to  far- 
ther improvements  that  could  expedite  the  process.  We  are  encouraged  by  the  inclu- 
sion of  both  of  these  provisions  in  the  reauthorization  legislation. 

The  Department  agrees  with  the  general  purpose  of  the  Negotiated  Rulemaking 
Act,  which  is  "to  encourage  agencies  to  use  the  process  when  it  enhances  the  infor- 
mal rulemaking  process.  As  we  have  said  before,  we  do  not  believe  that  the  Act 
provided  us  with  any  additional  authority  but,  rather,  genersdly  codified  the  existing 
practice  of  those  agencies  that  were  using  the  process,  encouraged  others  to  use  the 
process,  and  provided  a  general  framework  for  that  process.  It  is  also  worth  stress- 
ing the  importance  of  5  U.S.C.  581,  which  states  that  the  Act  is  establishing  a 
framework  and  should  not  "be  construed  as  an  attempt  to  limit  innovation  and  ex- 
perimentation." An  agency  should  not  be  discouraged  from  using  negotiated  rule- 
making or  even  less  formal  arrangements  for  fear  it  might  have  to  explain  any  devi- 
ations, and  the  committees,  themselves,  should  have  some  discretion — by  consen- 
sus— in  using  dilTerent  approaches. 

With  respect  to  encouraging  use  of  negotiated  rulemaking,  the  former  Administra- 
tive Conference  of  the  United  States  played  a  valuable,  neutral  role  in  this  regard 
and  in  providing  helpful  guidance  and  training.  For  that  reason,  we  support  the  pro- 
vision of  S.  1224,  which  provides  that  the  President  designate  an  agency  or  establish 
an  interagency  committee  to  continue  these  functions. 

The  Department  has  benefited  from  its  use  of  the  regulatory  negotiation  process. 
We  strongly  support  reauthorization  of  the  Negotiated  Rulemaking  Act  and  encour- 
age the  use  of  this  valuable,  alternative  form  of  dispute  resolution. 

I  appreciate  the  opportunity  to  testify  here  today  and  would  be  glad  to  answer 
any  of  your  questions  at  this  time. 

Mr.  Gekas.  We  thank  the  witness,  and  we  turn  to  Mr.  Wagner. 

Mr.  Wagner.  No  prepared  comments. 

Mr.  Gekas.  We  are  thankful  for  that.  The  Chair  restricts  itself 
to  5  minutes. 

The  Administrative  Conference  of  the  United  States,  to  which 
reference  has  been  made  several  times  now,  does  in  its  one  section 
suggest  that  in  a  fixed  time — I  can't  find  it  now — oh,  there  is  a  rea- 
sonable likelihood  that  a  committee  will  reach  consensus  on  a  pro- 
posed rule  within  a  fixed  period  of  time. 

Question:  In  your  ongoing  negotiations  now,  the  ones  you  men- 
tioned, you  gave  three  or  four  of  them,  is  there  a  fixed  time  for  con- 
clusion of  the  negotiations? 

Mr.  Eisner.  Yes.  If  we  do  not  have  a  statutory  or  judicial  dead- 
line, we  generally  establish  a  deadline.  As  Mr.  Dear  mentioned,  we 
will  say  we  are  giving  the  committee  x  number  of  months  to  reach 
agreement,  or  we  will  take  over  the  project  on  our  own. 

And  it  was  interesting  in  the  first  negotiation  that  we  did,  the 
committee  did  not  reach  an  agreement  within  that  time  frame,  but 
unanimously  came  to  us  and  said,  we  are  making  great  progress, 
please  give  us  a  little  more  time.  I  think  they  asked  for  another 
month,  and  we  gave  it  to  them,  and  they  came  up  with  a  proposal 
in  that  time  fi-ame. 

Mr.  Gekas.  Do  you  anticipate  there  would  be  a  situation  where 
the  deadline  that  the  agency  has  for  a  rule  would  end  the  negotia- 
tions; that  is,  if  the  time  comes  by  which  a  rule  has  to  be  promul- 
gated, is  the  natural  consequence  of  that  the  death  of  the  negotia- 
tions? 
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Mr.  Eisner.  Not  necessarily,  I  believe  we  had  an  experience  with 
that  in  the  mid-1980's  where  we  had  a  statutory  deadline  for  issu- 
ing a  rule.  There  was  great  interest  in  the  community  that  would 
be  sdRfected  by  the  rule  in  using  regulatory  negotiations,  so  we  ap- 
proached committee  staff  on  the  Hill  to  ask  if  we  would  have  any 
problems  if  we  did  not  meet  the  deadline,  and  based  on  the  support 
we  had  from  the  community  to  use  negotiated  rulemaking,  they 
said  no. 

Mr.  Gekas.  I  have  no  further  questions  of  this  panel. 

Mr.  Reed. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Just  a  general  question.  There  is  an  issue  in  my  mind  about  the 
composition  of  these  panels,  and  I — just  the  basic  question  is  how 
do  we  assure  that  they  are  truly  representative  and  that  they  in- 
clude particularly  proverbial  small  business  people  in  the  context 
of  a  commercial  rule  so  that  after  the  fact,  no  one  could  challenge 
this  either  formally  or  informally  as  just  inside-the-beltway  types 
getting  together  and  representing  big  interests  and  promulgating  a 
rule  that  doesn't  comport  with  the  interest  of  other  people?  So  that 
general  question,  if  you  could  address  it,  Neil? 

Mr.  Eisner.  Yes,  Mr.  Reed.  We  follow  multiple  steps  to  ensure 
we  don't  have  problems  like  that.  In  the  very  beginning  we  have 
informal  conversations  with  the  people  we  think  are  clearly  af- 
fected, and  we  ask  them  who  they  think  would  be  other  appro- 
priate parties. 

At  the  second  stage  we  put  a  notice  in  the  Federal  Register,  and 
that  is  one  of  the  questions  we  specifically  ask.  We  say,  we  have 
identified  these  persons  as  being  a  preliminary  list  of  representa- 
tives. Do  you  think  there  is  anyone  else  who  should  be  a  member 
of  the  committee? 

We  publish  a  final  notice,  we  set  up  the  committee,  but  we  also 
hold  the  meetings  in  public  and  specifically  invite  members  of  the 
public  and  give  them  opportunities  to  address  the  committee.  If  we 
find  that  we  have  made  a  mistake,  we  are  not  perfect,  we  can  al- 
ways amend  the  committee  charter  and  add  representatives  to  it. 

Mr.  Reed.  Are  these  committee  procedures — and  I  will  confess 
my  ignorance — spelled  out  in  the  underlying  statute,  or  is  this 
something  that  you  have  developed  yourself? 

Mr.  Eisner.  The  statute  speaks  in  generalities.  I  don't  think  it 
goes  into  that  kind  of  detail,  but  it  calls  for  publishing  a  notice  in 
the  Federal  Register. 

Mr.  Reed.  So,  there  is  sufficient  guidance,  you  feel. 

Ms.  Liebman. 

Ms.  Liebman.  I  think  Mr.  Wagner  will  address  that. 

Mr.  Wagner.  I  think  Neil  answered  that  very  well. 

I  would  just  add  one  word  of  caution  in  terms  of  negotiated  rule- 
making, one  which  we  have  all  heard,  of  the  great  benefits  of  using 
the  process.  But  also  the  caution  is  that  Congress  should  avoid 
mandating  to  Federal  agencies  tight  time  frames  by  which  to  arrive 
at  a  rule.  Once  you  put  that  burden  on  the  part  of  the  agency,  in 
order  to  fully  explore  all  processes  in  trying  to  resolve  a  rule,  then 
you  are  really  handcuffing  all  of  those  interests  in  order  to  provide 
better  guidance. 

Mr.  Reed.  Let  me  follow  up.  That  is  an  interesting  point. 
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Have  you  felt  either  directly  or  from  anecdotal  evidence  that  a 
choice  was  made  to  abandon  a  negotiated  rulemaking  because  of 
the  short  time  frame;  i.e.,  someone  said  we  would  love  to  negotiate 
a  rulemaking,  but  the  statute  says  we  have  to  have  the  rule  in 
place  in  12  months.  Therefore,  we  are  just  going  to  plow  ahead  as 
we  usually  do. 

Mr.  Wagner.  I  am  not  aware  of  any. 

Mr.  Eisner.  That  is  a  factor  I  have  heard  people  mention.  We 
have  to  have  a  rule  on  it.  It  could  be  for  safety  reasons  or  for  statu- 
tory deadlines,  but  it  is  a  factor  that  enters  into  their  mind,  and 
it  may  stop  some  from  happening. 

Mr.  Reed.  I  must  confess  as  a  member  of  what  used  to  be  called 
the  Education  and  Labor  Committee,  in  several  education  bills  we 
mandated  negotiated  rulemaking.  And  we  did  that  because,  in  fact, 
we  understood  there  was  a  large  number  of  people  that  wanted  to 
participate  actively.  In  fact,  they  were  participating  actively  as  we 
were  trying  to  get  the  law  done,  and  we  said,  why  don't  you  partici- 
pate later  when  we  finish  this,  so  we  are  going  to  do  this  rule- 
making. 

The  other  aspect  of  that  I  think,  too,  is  the  notion  that  there  is 
some  deep  suspicion  sometimes  of  not  only  the  timeliness  but  also 
the  ultimate  substance  of  these  rules.  And  as  a  result,  I  think  that 
is  one  of  the  motivating  factors  that  we  look  to  when  we  mandate 
a  negotiated  rulemaking,  to  assure  all  the  interested  parties  that 
they  would  have  their  say  in  the  rule.  That  is  probably  more  con- 
text to  you  than  response,  but  I  think  it  might  help  for  you  to  un- 
derstand sometimes  what  we  are  thinking  about. 

Are  there  any  other  comments  you  womd  like  to  make? 

Ms.  LlEBMAN.  I  was  just  going  to  comment  that  one  of  the  con- 
cerns about  having  specific  mandates  in  specific  substantive  stat- 
utes is  that  it  could  be  read  that  if  that  statute  requires  that,  then 
the  one  that  doesn't  require  it  doesn't  permit  it,  and  in  our  view 
the  blanket  authorization  contained  in  the  Regulatory  Negotiation 
Act  itself  pretty  clearly  unambiguously  allows  it  across  the  board. 

Mr.  Reed.  Just  a  technical  classification  would  be  useful  simply 
saying  that  statutes  that  mandate  negotiated  rulemaking  don't  pre- 
clude the  use  of  negotiated  rulemaking  in  other  places? 

Ms.  LlEBMAN.  Comment  to  that  effect  in  history  perhaps,  yes. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  We  thank  the  panel  for  the  testimony.  The  sub- 
committee stands  adjourned. 

[Whereupon,  at  11:41  a.m.,  the  subcommittee  adjourned.] 


BOSTON  PUBLIC  LIBRARY 


3  9999  05984  040  3 


ISBN  0-16-053524-7 


9  780160"535246 


90000 


